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I. INTRODUCTION 

PULRU WR WKe JRYeUQPeQW adRSWLQJ SROLcLeV Rf ecRQRPLc UefRUP LQ WKe 
OaWe 1970V, WKe PeRSOe¶V ReSXbOLc Rf CKLQa (³WKe PRC´ RU ³CKLQa´) dLd QRW 
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KaYe a fRUPaO VecXULWLeV PaUNeW RU aQ accRPSaQ\LQJ UeJXOaWRU\ VcKePe. FRU 
WKe PRVW SaUW, LW ZaV QRW RSeUaWLRQaOO\ feaVLbOe fRU a PaUNeW WR deYeORS aQd 
fORXULVK LQ CKLQa becaXVe WKe PRC Kad a ceQWUaOO\ SOaQQed ecRQRP\ ZLWK 
VWaWe-RZQed eQWeUSULVeV aV WKe SULPaU\ fRUP Rf bXVLQeVV RZQeUVKLS.1 
HRZeYeU, ecRQRPLc UefRUP bURNeUed cRQdLWLRQV ZKeUe VWRcN WUadeV caVXaOO\ 
beJaQ LQ PaUNeWV ORcaWed LQ SKaQJKaL, SKeQ]KeQ, CKeQJdX aQd VeYeUaO RWKeU 
cLWLeV LQ WKe eaUO\ 1980V.2 TKLV LQfRUPaO WUadLQJ SeUVLVWed XQWLO WKe fRUPaO 
eVWabOLVKPeQW Rf PRdeUQ VWRcN e[cKaQJeV LQ SKaQJKaL aQd SKeQ]KeQ LQ 
DecePbeU 1990.3 

HLVWRULcaOO\, WKe VecXULWLeV PaUNeW LQ CKLQa KaV beeQ SURQe WR fUaXd 
aQd cRUUXSWLRQ. IQ facW, WKeUe KaYe beeQ RccaVLRQV ZKeUe CKLQeVe RffLcLaOV 
KaYe beeQ RSeQO\ LQYROYed LQ WKe fUaXd aQd cRUUXSWLRQ WKaW KaV WaNeQ SOace.4 
TR addUeVV WKeVe LVVXeV LQ LWV VecXULWLeV PaUNeW, CKLQeVe UeJXOaWRUV VRXJKW 
aVVLVWaQce fURP abURad. SSecLfLcaOO\, LQ ASULO Rf 1994, CKLQa¶V VecXULWLeV 
UeJXOaWRU\ aXWKRULW\, WKe CKLQa SecXULWLeV ReJXOaWRU\ CRPPLVVLRQ 
(³CSRC´), VLJQed a MePRUaQdXP Rf UQdeUVWaQdLQJ ZLWK WKe UQLWed SWaWeV 
SecXULWLeV aQd E[cKaQJe CRPPLVVLRQ (³SEC´) LQ a PRYe deVLJQed WR RbWaLQ 
acceVV WR WecKQLcaO aQd eQfRUcePeQW aVVLVWaQce fURP LWV APeULcaQ 
cRXQWeUSaUW.5 PXUVXaQW WR WKe JXLdaQce LW UeceLYed XQdeU WKe MePRUaQdXP Rf 
UQdeUVWaQdLQJ (³1994 MOU´), CKLQa LPSOePeQWed PaQ\ Rf WKe SROLcLeV 
XVed b\ WKe SEC LQ LWV VecXULWLeV UeJXOaWLRQ effRUWV. OQe e[aPSOe Rf VXcK 
LPSOePeQWaWLRQ ZaV CKLQa¶V UeYaPSLQJ Rf LWV UeJXOaWRU\ cRQfLJXUaWLRQ fURP 
WZR LQdeSeQdeQW OeYeOV (WKe CSRC aQd WKe SecXULWLeV CRPPLVVLRQ Rf WKe 
SWaWe CRXQcLO RU ³SCSC´) WR a VLQJOe-OeYeO VWUXcWXUe LQ ZKLcK WKe CSRC LV 
VXbRUdLQaWe WR WKe SCSC.6 AQRWKeU e[aPSOe LV WKe SecXriWies LaZ of Whe 
People¶s RepXblic of China (³1998 SecXULWLeV LaZ´), ZKLcK LPSOePeQWV 
PaQ\ VecXULWLeV OaZV WKaW aUe aOVR XVed LQ APeULca.7 

China LV WKe ZRUOd¶V VecRQd-largest economy in terms of nominal 
gross domestic product (GDP) and has the fourth-largest stock exchange in 
the world in terms of market capitalization. The United States is the largest 
economy in the world in terms of nominal GDP with the two largest stock 

 
1 ZHU SANZHU, SECURITIES REGULATION IN CHINA 4 (1st ed. 2001). 
2 STEPHEN GREEN, CHINA¶S STOCKMARKET: A GUIDE TO ITS PROGRESS, PLAYERS AND 
PROSPECTS 9 (1st ed. 2003). 
3 Id. at 11-12 (³SeWWLQJ XS WKe VWRcN e[cKaQJeV, 1989-90´). 
4 Id. aW 14 (³TKe cURZdV VXVSecWed, correctly as it transpired, that most [5m IPO application forms] 
had been sold on the black market or stolen by police, bank staff and the other government officials 
LQYROYed LQ WKe VaOe´) (cOaULfLcaWLRQ added). 
5 SEC and CSRC Announce Terms of Reference for Enhanced Dialogue, UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION (May 2, 2006), 
https://www.sec.gov/news/press/2006/2006-63.htm. 
6 About CSRC, CHINESE SECURITIES REGULATORY COMMISSION, 
http://www.csrc.gov.cn/pub/csrc_en/about/. 
7 SecXULWLeV LaZ Rf WKe PeRSOe¶V ReSXbOLc Rf CKLQa, art. 74(5) (1998) ZKRQJJXR PLQ VKL fa Oã fa JXL, 
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exchanges in the world in terms of market capitalization. Because of these 
facWV aQd CKLQa¶V RbWaLQPeQW Rf VLJQLfLcaQW WecKQLcaO aQd eQfRUcePeQW 
assistance from the United States in the area of securities law, this paper will 
address the issue of misappropriation of inside information from a 
comparative perspective by discussing the issue under both Chinese and 
American securities laws.8 After a general introduction to insider trading 
theories in Part I of this paper, Part II will discuss the American approach to 
UeJXOaWLQJ PLVaSSURSULaWLRQ aQd PaUW III ZLOO dLVcXVV CKLQa¶V baVLc aSSURacK 
to the issue. Part IV will consider and answer the question of whether a 
breach of fiduciary duty requirement is the proper approach for regulating 
misappropriation or whether applying misappropriation liability without a 
fiduciary duty requirement is the better approach. Part V will provide 
suggested solutions for addressing the problems with both the American and 
Chinese approaches to regulating misappropriation. 

A. LEGAL VERSUS ILLEGAL INSIDER TRADING 

³IQVLdeU WUadLQJ´ LV a WeUP WKaW VXJJeVWV WKe LOOeJaO bX\LQJ RU VeOOLQJ 
of securities. However, insider trading can be both legal and illegal.9 
Essentially, insider trading is where a corporate insider buys or sells stock in 
his or her own company.10 A ³cRUSRUaWe LQVLdeU´ LV a PePbeU Rf a cRPSaQ\¶V 
board of directors, a corporate officer, or any beneficial owner with more 
than ten percent ownership of equity securities registered with the SEC.11 
Legal insider trading is the buying or selling of securities by corporate 
insiders without the use of material nonpublic information about the security. 
WKeQ cRUSRUaWe LQVLdeUV WUade RQ WKeLU cRPSaQ\¶V Vecurities, they must 
report the trades to the SEC.12 Illegal insider trading is the unlawful buying 
RU VeOOLQJ Rf a cRPSaQ\¶V VecXULWLeV baVed RQ PaWeULaO QRQSXbOLc LQfRUPaWLRQ 
abRXW WKe VecXULW\ (KeUeLQafWeU UefeUUed WR VLPSO\ aV ³LQVLdeU WUadLQJ´).13 

 
8 The World¶s Top 10 LargesW Economies, FOCUSECONOMICS: ECONOMIC FORECASTS FROM THE 
WORLD¶S LEADING ECONOMISTS (November 8, 2018), https://www.focus-
economics.com/blog/the-largest-economies-in-the-world; see also Vikas Shulka, Top 10 Largest 
Stock Exchanges in the World by Market Capitalization, VALUE WALK (February 19, 2019), 
https://www.valuewalk.com/2019/02/top-10-largest-stock-exchanges/, which lists the New York 
Stock Exchange (United States) at $22.9 trillion, NASDAQ (United States) at $10.8 trillion and 
Shanghai Stock Exchange (China) at $4.02 trillion, making them 3 of the top 4 exchanges in the 
world. 
9 United States Securities and Exchange Commission, Insider Trading (2019), 
https://www.investor.gov/additional-resources/general-resources/glossary/insider-trading. 
10 Id. 
11 United States Securities and Exchange Commission, Forms 3, 4, 5 (2013), 
https://www.sec.gov/fast-answers/answersform345htm.html. 
12 15 U.S.C. § 78p (1934). 
13 United States Securities and Exchange Commission, supra note 9. 
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B. CURRENT LEGAL THEORIES OF INSIDER TRADING IN THE UNITED 

STATES 

Currently, there are two basic legal theories used to apply insider 
trading liability: (1) the classical theory and (2) the misappropriation theory. 
Under the classical theory, a corporate insider trades the shares of his or her 
company, in violation of a fiduciary duty, using material nonpublic 
information obtained in the course of performing his or her duties on behalf 
of the corporation.14 The corporate insider is considered a fiduciary, i.e., a 
SeUVRQ ³ZKR RZeV WR aQRWKeU WKe dXWLeV Rf JRRd faLWK, WUXVW, cRQfLdeQce, aQd 
caQdRU,´ becaXVe Rf WKe SRVLWLRQ WKaW Ke RU VKe KROdV ZLWKLQ WKe cRUSRUaWLRQ.15 

Under the misappropriation theory, a fiduciary who is not a 
corporate insider trades on material nonpublic information obtained by virtue 
of his or her relationship with the company.16 Misappropriation theory also 
encompasses cases where the corporate insider does not personally trade on 
material nonpublic information, but passes the information on to another 
party that does trade on it; here, the test for liability is based on whether the 
corporate insider will personally benefit from the disclosure.17 Furthermore, 
misappropriation theory includes cases where a non-fiduciary 
misappropriates material nonpublic information, in violation of a duty of 
trust and confidence, by passing the information on to another party who 
subsequently trades based on the information.18 

C. ARGUMENTS FOR LEGALIZING INSIDER TRADING 

Some believe that it should not be illegal for an insider to trade based 
on material nonpublic information. For example, noted economist Milton 
Friedman argues against insider trading based on the concept of market 
efficiency.19 Friedman asserts that the market pressures of buying and selling 
will punish corporate wrongdoers.20 As support for his theory, Friedman 
contends that trading on material nonpublic information should not be illegal 
because, by allowing insider trading, it gives potential whistleblowers an 

 
14 Zachary J. Gubler, A Unified Theory of Insider Trading Law, 105 GEO. L.J. 1225 (2017) 
15 Fiduciary, BLACK¶S LAW DICTIONARY (10th ed. 2014); see also Chiarella v. United States, 445 
U.S. 222, 232-33, 235 (1980). 
16 UQLWed SWaWeV Y. O¶HaJaQ, 521 U.S. 642 (1997). 
17 Dirks v. SEC, 463 U.S. 646, 662 (1983). 
18 O¶Hagan, 521 U.S. at 652-53 (³WKe PLVaSSURSULaWLRQ WKeRU\ RXWOaZV WUadLQJ RQ WKe baVLV Rf 
nonpublic LQfRUPaWLRQ b\ a cRUSRUaWe ³RXWVLdeU´ LQ bUeacK Rf dXW\ RZed QRW WR WKe WUadLQJ SaUW\, 
bXW WR WKe VRXUce Rf WKe LQfRUPaWLRQ´); UQLWed SWaWeV Y. FaOcRQe, 257 F.3d 226 (2d. CLU. 2001). 
19 JRVK_B, MilWon Friedman on Insider Wrading, ELITETRADER (MaUcK 12, 2003), 
KWWSV://ZZZ.eOLWeWUadeU.cRP/eW/WKUeadV/PLOWRQ-fULedPaQ-RQ-LQVLdeU-WUadLQJ.14996/. 
20 Id. 
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incentive to disclose.21 Friedman argues that, under the current regulatory 
system, potential whistleblowers take a chance by disclosing wrongdoing 
with nothing to gain for their efforts.22 The whistleblowers gain from trading 
on inside information and punish corporate wrongdoers at the same time by 
driving down the share price through the selling of their shares in the 
company.23 

Friedman further argues that insider trading rewards good corporate 
citizens by allowing them to purchase stock based on the inside information; 
this also serves as a signal to the market that the corporation is doing well 
and helps to raise the share price because other investors will see the 
purchase volume and follow suit.24 Mr. Ajay Shah, a former professor at the 
Indira Gandhi Institute of Development Research in Mumbai, India, also 
supports the market efficiency model.25 

Henry Manne makes four basic arguments for legalizing insider 
trading.26 His first argument is that insider trading cannot truly be stopped, 
as evidenced by the fact that the SEC does not win many insider trading cases 
that it brings; this is most likely why the SEC did not pursue insider trading 
charges against Martha Stewart.27 MaQQe¶V VecRQd aUJXPeQW LV WKaW LQVLdeU 
trading helps to accurately price shares; this is comparabOe WR FULedPaQ¶V 
whistleblower argument. The base of this argument is that trading drives 
share prices up when informed people trade on good news, while trading 
drives share prices down when they trade on bad news.28 Manne claims that 
corporate scandals such as Enron and Global Crossing would not have 
occurred if insider trading were legal because the insiders who knew of the 
problems in the companies would have used their inside information to trade 
and get rich, thus signaling to other investors that there were problems in 
those companies.29 MaQQe¶V WKLUd aUJXPeQW LV WKaW WKe XVe Rf LQVLde 
information would serve as a form of incentive compensation for 

 
21 Id. 
22 Id. 
23 Id. 
24 Id. 
25 Ajay Shah, Why forbid insider trading? (March 25, 1998), 
http://www.mayin.org/ajayshah/MEDIA/1998/insider.html. 
26 See Henry Manne, The Case for Insider Trading, WALL ST. J. (March 17, 2003), 
https://www.wsj.com/articles/SB104786934891514900; see also Henry Manne, Insider Trading 
and Property Rights in New Information, 4 CATO J. 3 (1985), 
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.134.401&rep=rep1&type=pdf; Joel 
Roberts, Prosecuting Martha, CBS NEWS (June 24, 2003), 
https://www.cbsnews.com/news/prosecuting-martha/; and Larry Elder, Legalize Insider Trading, 
CAPITAL MAGAZINE (September 24, 2004), 
https://www.capitalismmagazine.com/2004/09/legalize-insider-trading/ (interview with Henry 
Manne). 
27 See Elder, supra note 26. 
28 Id. 
29 Id. 
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entrepreneurial officers and employees in large corporations who are 
creative and take risks on behalf of the company.30 Finally, Manne argues 
that insider trading, on a worldwide scale, is effectively legal because no 
UeJXOaWRU\ aXWKRULW\ WUXO\ eQfRUceV LWV cRXQWU\¶V OaZV aJaLQVW VXcK WUadLQJ; 
Manne declares that this is also true in the United States, but no one actually 
notices it because of the big headlines garnered by the SEC in cases such as 
Martha Stewart and ImClone.31 

Opponents of insider trading regulation point to the fact that Great 
Britain did not enact insider trading regulations until 1980.32 Opponents also 
note that Japan did not ban insider trading until 1988 and evidence suggests 
the ban did not give investors the reassurance the government thought it 
would. In fact, Ramseyer suggests that the ban may have played a role in the 
Japanese stock market collapse that occurred after the market closed at 611 
trillion yen in 1989.33 Ramseyer states that no one has been able to identify 
the precise cause of the stock market collapse, but that given the prosperity 
of the rest of the Japanese economy, the factor that stands out is the insider 
trading ban. Ramseyer also says that the Japanese stock market still has not 
recovered.34 

D. ARGUMENTS AGAINST LEGALIZING INSIDER TRADING 

Alan Palmiter provides three theories for regulating insider 
trading.35 First, insider trading is unfair to traders who lack access to the same 
information available to insiders and others.36 Palmiter indicates that the 
OeJLVOaWLYe KLVWRU\ Rf WKe SecXULWLeV E[cKaQJe AcW Rf 1934 (³1934 AcW´) LV 
full of congressional trepidation regarding unfairness and abuse in trading 
based on inside information.37 Second, insider trading undermines the 
integrity of stock trading markets, making investors leery of putting their 
money into a market in which they can be exploited.38 Palmiter maintains 
that a fair and informed securities trading market, the purpose for enacting 

 
30 Id. 
31 Id. 
32 Barbara Ann Banoff, The Regulation of Insider Trading in the United States, United Kingdom, 
and Japan, 9 MICH. J. INT'L L. 145 (1988), 
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=1754&context=mjil. 
33 J. Mark Ramseyer, Insider Trading in Japan, The Harvard John M. Olin Discussion Paper Series 
(August 2011), 
https://dash.harvard.edu/bitstream/handle/1/30011623/Ramseyer_705.pdf?sequence=1. 
34 Id. 
35 ALAN R. PALMITER, SECURITIES REGULATION: EXAMPLES AND EXPLANATIONS (2nd ed. 2002). 
36 Id. at 316-17. 
37 Id. at 317. 
38 Id. 
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the 1934 Act, is essential to raising capital.39 He elaborates that insider 
trading may increase the spread between the bid and ask prices because 
market intermediaries, such as specialists on the stock exchanges, may fear 
victimization by corporate insiders.40 Palmiter states that greater spreads 
increase trading costs and undermine market confidence.41 Third, insider 
trading exploits confidential information of great value to its holder, which 
PaOPLWeU caOOV a ³bXVLQeVV SURSeUW\ UaWLRQaOe.´42 He SRLQWV RXW a ³SURSeUW\ 
UaWLRQaOe PaNeV VeQVe´ becaXVe ³WKRVe ZKR WUade RQ cRQfLdeQWLaO LQfRUPaWLRQ 
reap profits without paying for it and undermine incentives to engage in 
cRPPeUcLaO acWLYLWLeV WKaW deSeQd RQ cRQfLdeQWLaOLW\.´43 

Utpal Bhattacharya and Hazem Daouk of the Kelley School of 
Business at Indiana University in Bloomington, Indiana present an 
interesting argument against legalization of insider trading.44 Bhattacharya 
and Daouk studied insider trading laws in 103 countries with stock markets 
and found that only 87 of them had insider trading laws.45 Furthermore, they 
discovered that only 38 of the 87 countries with insider trading laws had 
prosecuted insider trading violations.46 Bhattacharya and Daouk concluded 
that enforcement of insider trading laws typically reduces the cost of equity 
b\ abRXW 5% (afWeU cRQWUROOLQJ fRU ULVN, OLTXLdLW\ aQd VKaUeKROdeUV¶ ULJKWV).47 

Proponents of insider trading regulation also point out that the 
benefits of such regulation are seen in the fact that about half of American 
households now have members that own equities directly or indirectly 
through mutual funds and pension plans.48 These proponents further argue 
that insider trading is dangerous because the profit potential from a drop in 
security prices can promote behavior detrimental to the best interests of the 
LQVLdeU¶V cRPSaQ\; WKXV, WKe beVW LQWeUeVWV Rf cRUSRUaWLRQV aUe VeUYed b\ 
regulating the practice.49  

II. AMERICAN REGULATING OF MISAPPROPRIATION 

 
39 Id. 
40 Id. 
41 PALMITER, supra note 35. 
42 Id. 
43 Id. 
44 Utpal Bhattacharya and Hazem Daouk, The World Price of Insider Trading, 57 J. OF FINANCE 1 
(2002), https://faculty.fuqua.duke.edu/~charvey/Teaching/BA453_2005/BD_The_world.pdf. 
45 Id. at 2. 
46 Id. 
47 Id. at Abstract. 
48 Michael Sheetz, More Americans than ever own stocks, potentially giving the market a bigger 
wealth effect, CNBC (January 16, 2019), https://www.cnbc.com/2019/01/16/more-americans-than-
ever-own-stocks-potentially-giving-the-market-a-bigger-wealth-effect.html. 
49 Saul Levmore, In Defense of the Regulation of Insider Trading, 11 HARV. J.L. & PUBLIC POL¶Y 
101 (1988). 
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American regulation of insider trading activities in its securities 
market begins with the 1934 Act, which prohibits the use of any 
³PaQLSXOaWLYe RU deceSWLYe deYLce RU cRQWULYaQce´ LQ cRQQecWLRQ ZLWK 
securities trading.50 Pursuant to the 1934 Act, the SEC uses its regulatory 
authority to promulgate Rule 10b-5, which states as follows: 

 
It shall be unlawful for any person, directly or indirectly, by 
the use of any means or instrumentality of interstate 
commerce, or of the mails, or of any facility of any national 
securities exchange, (a) to employ any device, scheme, or 
artifice to defraud, (b) to make any untrue statement of a 
material fact or to omit to state a material fact necessary in 
order to make the statements made, in the light of the 
circumstances under which they were made, not misleading, 
or (c) to engage in any act, practice or course of business 
which operates or would operate as a fraud or deceit upon 
any person, in connection with the purchase or sale of any 
security.51 
 
The federal courts have used Rule 10b-5 to impose duties of 

confidentiality and disclosure on those in possession of inside information. 
These duties embrace the notion of a fiduciary obligation to corporate 
shareholders in order to incur insider trading liability. Despite its use by the 
courts, Rule 10b-5 dReV QRW UefeU WR WKe cRQceSW Rf a ³cRUSRUaWe LQVLdeU.´ 
Rather, the corporate insider concept has been developed via case law. For 
example, in In re Cady, Roberts & Co., 40 S.E.C. 907, 911 (1961), the 
VePLQaO caVe WKaW LQWURdXced WKe SEC¶V cRQceSW Rf a cRUSRUaWe LQVLdeU, WKe 
SEC asserted that corporate insiders, especially officers, directors and 
controlling shareholders of a company, possess a duty to disclose in cases 
dealing with securities. Subsequently, in SEC v. Texas Gulf Sulphur, 401 
F.2d 833 (2d. Cir. 1968), cert. dismissed, 394 U.S. 976 (1969), the Second 
Circuit of the United States Court of Appeals imposed an absolute duty to 
abVWaLQ RU dLVcORVe RQ WKRVe ZLWK SRVVeVVLRQ Rf ³PaWeULaO LQVLde LQfRUPaWLRQ.´ 

In Chiarella v. United States, 445 U.S. 222, 232-233, 235 (1980), 
the United States Supreme Court modified the absolute rule set forth by 
Texas Gulf Sulphur. The Supreme Court in Chiarella opted to impose a duty 
of confidentiality based on a fiduciary duty or other relationship of trust and 
confidence.52 It accepted the two elements set out in Cady Roberts for 
establishing a violation of Rule 10b-5: (1) the presence of a relationship 

 
50 15 U.S.C. § 78j. (1934). 
51 17 C.F.R. § 240.10b-5. (1934). 
52 Chiarella, 445 U.S. at 232-33, 235. 
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providing access to inside information intended only for corporate use, and 
(2) the unfairness of allowing corporate insiders to use the information 
without disclosure.53 The High Court, in Dirks v. SEC, 463 U.S. 646, 662 
(1983), specifically addressed the issue of tipper/tippee liability in cases 
involving whistleblowers who pass confidential corporate information to 
third parties for reasons other than personal gain. The Court held that tippers 
were under no duty to abstain from using inside information when their 
motivation was a desire to expose fraud.54 The Court indicated that liability 
is proper when the tipper is motivated by a desire to obtain personal gain.55 
Similarly, in UniWed SWaWes Y. O¶Hagan, 521 U.S. 642 (1997), the U.S. 
Supreme Court extended the Chiarella/Dirks duties to situations involving 
misappropriation of inside information to outsiders. This culminated in 
United States v. Falcone, 257 F.3d 226 (2d. Cir. 2001), wherein the United 
SWaWeV CRXUW Rf ASSeaOV fRU WKe SecRQd CLUcXLW (³2Qd CLUcXLW´) e[SaQded WKe 
misappropriation theory to include cases where the inside information 
traveled through multiple layers of parties before becoming available to the 
tipper and subsequently provided to the tippee. 

A. DUTY OF CONFIDENTIALITY FROM THE CHIARELLA V. UNITED STATES 

CASE 

The man in question, Mr. Chiarella, was employed as a markup 
man in the composing room of a financial printer that was hired by 
corporate raiders to print five announcements of corporate takeover 
bids. However, when Mr. Chiarella was able to figure out the identities 
of certain targeted corporations, he opted to buy stock in the targets 
without disclosing his knowledge. Mr. Chiarella then sold the shares 
immediately after the takeover attempts became public knowledge. Mr. 
Chiarella realized a gain of more than $30,000 over a fourteen-month 
period before the SEC began to investigate his trading activities. The 
SEC investigation resulted in Mr. Chiarella signing a consent decree in 
which he agreed to return his profits to the sellers of the shares. Despite 
the consent decree, the federal government indicted Mr. Chiarella on 
17 counts of violating Section 10(b) of the 1934 Act and SEC Rule 10b-
5. 

At trial, Mr. Chiarella was convicted on all 17 counts ²a 
conviction later affirmed by the 2nd Circuit. The U.S. Supreme Court 
granted certiorari and held that Mr. Chiarella could not be convicted on 
the theory of failure to disclose his knowledge to shareholders of the 

 
53 Id. at 227. 
54 Dirks, 463 U.S. at 666-67. 
55 Id. 
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target corporations (or to the target corporations themselves) because 
he did not have a duty to disclose to either the shareholders or the target 
corporations.56 The Court determined that Mr. Chiarella was not an 
agent or fiduciary of the shareholders or the target corporations and 
was not a person in whom they had placed their trust and confidence, 
but was rather a person who dealt with them only through impersonal 
market transactions.57 The Court further held that the Section 10(b) 
duty to disclose does not arise from simply possessing nonpublic 
market information.58 TKXV, MU. CKLaUeOOa¶V cRQYLcWLRQV ZeUe 
overturned.59 

B. TIPPER/TIPPEE LIABILITY UNDER SEC V. DIRKS 

Mr. Dirks was a securities analyst who focused on the insurance 
industry. One day, Mr. Secrist, a former insurance company officer, told Mr. 
DLUNV abRXW KLV fRUPeU LQVXUaQce ePSOR\eU¶V PaVVLYe fUaXd aQd LPPinent 
fLQaQcLaO cROOaSVe. MU. DLUNV SaVVed WKe LQfRUPaWLRQ aORQJ WR KLV fLUP¶V 
clients, who sold their holdings in the insurance company before the fraud 
scandal became public news. The SEC investigated Mr. Dirks and found him 
in violation of Rule 10b-5 because he tipped his clients about confidential 
information. 

The case wound up in the U.S. Supreme Court, which held that Mr. 
Dirks did not violate Rule 10b-5 becaXVe MU. SecULVW¶V UeaVRQV fRU UeYeaOLQJ 
the scandal to Mr. Dirks were not to obtain personal benefit. The Court did 
LQdLcaWe, KRZeYeU, WKaW MU. SecULVW¶V WLS WR MU. DLUNV ZRXOd KaYe YLROaWed 
Rule 10b-5 if Secrist had breached a fiduciary duty. The Court stated that a 
breach of duty occurs when an insider gains some direct or indirect personal 
benefit or accrues some reputational gain that can be used for some later 
benefit. In the Dirks case, Mr. Secrist, the tipper, exposed the fraud going on 
at the insurance company without any expectation of personal gain; thus, he 
did not breach any fiduciary duty. Since Mr. Dirks, as the tippee, would 
derive a duty to disclose or abstain only if the tipper possessed the duty, he 
also could not be liable for passing the information to his clients. As Justice 
PRZeOO VWaWed LQ WKe PaMRULW\ RSLQLRQ, ³a WLSSee aVVXPes a fiduciary duty to 
shareholders of a corporation not to trade on material nonpublic information 
only when the insider has breached his fiduciary duty to the shareholders by 
disclosing the information to the tippee and the tippee knows or should know 

 
56 Chiarella, 445 U.S. at 229-233. 
57 Id. at 232-33. 
58 Id. at 235. 
59 Id. at 225. 
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WKaW WKeUe KaV beeQ a bUeacK.´60 Again, the key concept is that tippee liability 
derives from tipper liability incurred by a breach of fiduciary duty on the part 
of the tipper. 

The U.S. Supreme Court reaffirmed the Dirks personal benefit test 
for tippee liability (i.e., tippees being traders acting on disclosures of material 
nonpublic information made by insiders) in its recent decision in Salman 
v. United States.61  

C. MISAPPROPRIATION THEORY UNDER UNITED STATES V. O¶HAGAN 

In the O¶Hagan caVe, MU. O¶HaJaQ ZaV a SaUWQeU LQ a OaZ fLUP 
that was hired by a bidder planning to make a tender offer to 
shareholders of a target corporation. The client-bidder was a third 
SaUW\. MU. O¶HaJaQ XVed WKe LQfRUPaWLRQ Ke JaLQed LQ KLV fLUP¶V 
representation of this third-party bidder to purchase common stock and 
call options in the target corporation and sell them for a large profit of 
abRXW $4,300,000. TKe SEC LQYeVWLJaWed MU. O¶HaJaQ¶V WUadeV aQd 
UefeUUed WKe PaWWeU WR WKe U.S. DeSaUWPeQW Rf JXVWLce (³JXVWLce 
DeSaUWPeQW´) fRU cULPLQaO SURVecXWLRQ. 

TKe JXVWLce DeSaUWPeQW LQdLcWed MU. O¶HaJaQ fRU VecXULWLeV 
fUaXd, PaLO fUaXd aQd PRQe\ OaXQdeULQJ. MU. O¶HaJaQ ZaV cRQYLcWed 
RQ aOO WKe cRXQWV aQd UeceLYed a SULVRQ VeQWeQce. MU. O¶HaJaQ aSSeaOed 
his conviction to the United States Court of Appeals for the Eighth 
CLUcXLW (³8th CLUcXLW´), ZKLcK UeYeUVed KLV cRQYLcWLRQ RQ WKe JURXQdV 
that misappropriation of inside information did not violate Rule 10b-5. 
The U.S. Supreme Court reversed the 8th Circuit decision, concluding that 
the unauthorized use of inside information constitutes the use of a deceptive 
device in connection with securities trading as prohibited by Rule 10b-5. 
SSecLfLcaOO\, WKe CRXUW VWaWed WKaW ³a SeUVRQ cRPPLWV fUaXd µLQ cRQQecWLRQ 
ZLWK¶ a VecXULWLeV transaction, and thereby violates § 10(b) and Rule 10b-5, 
when he misappropriates confidential information for securities trading 
SXUSRVeV, LQ bUeacK Rf dXW\ RZed WR WKe VRXUce Rf WKe LQfRUPaWLRQ.´62 The 

 
60 Dirks, 463 U.S. at 660 (emphasis added) (at pages 666-67, Justice Powell went RQ WR VWaWe: ³IW LV 
clear that neither Secrist nor the other Equity Funding [insurance company] employees violated 
WKeLU Cad\, RRbeUWV dXW\ WR WKe cRUSRUaWLRQ¶V VKaUeKROdeUV b\ SURYLdLQJ LQfRUPaWLRQ WR DLUNV. TKe 
tippers received no monetary or personal beQefLW fRU UeYeaOLQJ ETXLW\ FXQdLQJ¶V VecUeWV, QRU ZaV 
their purpose to make a gift of valuable information to Dirks. As the facts of this case clearly 
indicate, the tippers were motivated by a desire to expose the fraud. In the absence of a breach of 
duty WR VKaUeKROdeUV b\ WKe LQVLdeUV, WKeUe ZaV QR deULYaWLYe bUeacK b\ DLUNV´ (cOaULfLcaWLRQ added)). 
61 Salman v. United States, 137 U.S. 420, 423, 429 (2016). 
62 O¶Hagan, 521 U.S. aW 652 (aW SaJe 653, WKe CRXUW VWaWed ³We aJUee ZLWK WKe GRYeUQPeQW WKaW 
misapprRSULaWLRQ, aV MXVW defLQed [RQ SaJe 652], VaWLVfLeV � 10(b)¶V UeTXLUePeQW WKaW cKaUJeabOe 
cRQdXcW LQYROYe a ³deceSWLYe deYLce RU cRQWULYaQce´ XVed ³LQ cRQQecWLRQ ZLWK´ WKe SXUcKaVe RU VaOe 
Rf VecXULWLeV.´ (cOaULfLcaWLRQ added)). 
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CRXUW LQdLcaWed WKaW a fLdXcLaU\ ³deaO[V] LQ deceSWLRQ´ ZKeQ Ke RU VKe 
³[SUeWeQdV] OR\aOW\ WR WKe SULQcLSaO ZKLOe VecUeWO\ cRQYeUWLQJ WKe SULQcLSaO¶V 
LQfRUPaWLRQ fRU SeUVRQaO JaLQ.´63 

Justice Thomas, in a separate opinion where he concurred in part, 
dissented in part and was joined by Chief Justice Rehnquist, agreed that 
³XQdLVcORVed PLVaSSURSULaWLRQ caQ be a fUaXd RQ WKe VRXUce Rf WKe 
LQfRUPaWLRQ´ aQd VWaWed WKaW a caVe ZKeUe VRPeRQe fUaXdXOeQWO\ aSSURSULaWeV 
LQfRUPaWLRQ fRU KLV RU KeU RZQ XVe ³cRQVWLWXWeV ePbe]]OePeQW, UeJaUdOeVV Rf 
what the embezzOeU cKRRVeV WR dR ZLWK WKe PRQe\.´64 

In short, the High Court gave federal prosecutors the ability to use 
the misappropriation theory to prosecute individuals who have traded on 
material, non-public information, even if they did not work for the 
corporation whose stock was traded, if the individuals otherwise owed a 
fiduciary duty to the company's shareholders. 

D. EXPANSION OF MISAPPROPRIATION LIABILITY IN U.S. V. FALCONE 

In the Falcone case, Business Week magazine published an ongoing 
column called ³IQVLde WaOO SWUeeW,´ ZKLcK cULWLTXed WKe fLQaQcLaO SURVSecWV 
for various companies listed on Wall Street. Business Week attempted to 
PaLQWaLQ WKe cROXPQ¶V VecUec\ SULRU WR LWV SXbOLcaWLRQ LQ RUdeU WR aYRLd aQ\ 
effect on securities prices. However, several parties acquired the column 
SULRU WR LWV SXbOLcaWLRQ becaXVe Rf WKeLU UeVSecWLYe UROeV LQ WKe PaJa]LQe¶V 
production and distribution process. The graphics company transmitted the 
PaJa]LQe cRQWaLQLQJ ³IQVLde WaOO SWUeeW´ WR WKUee VeSaUaWe SULQWeUV, RQe of 
which sent the magazine to a circulation company, which in turn sent the 
magazine to the wholesalers. All parties with access to the critiques prior to 
publication were aware of the security measures in place to protect the 
secrecy of the critiques. A manager for the wholesaler had an agreement with 
a VWRcNbURNeU WR SURYLde WKe VWRcNbURNeU ZLWK cRSLeV Rf ³IQVLde WaOO SWUeeW´ 
critiques prior to their becoming available to the general public. The manager 
received $200 for each critique that he gave to the stockbroker, and the 
manager paid a subordinate $20 for each critique the subordinate faxed to 
the stockbroker. The manager eventually brought Mr. Falcone into the 
enterprise by providing the critiques to Falcone for $200 each. Mr. Falcone 
made nearly $4,900 in profits trading on the information contained in the 
critiques. 

TKe fedeUaO JRYeUQPeQW LQYeVWLJaWed MU. FaOcRQe¶V WUadLQJ acWLYLWLeV 
and eventually brought charges against him for insider trading using the 
misappropriation theory. Mr. Falcone was convicted in the District Court and 

 
63 O¶Hagan, 521 U.S. at 653 (clarification added). 
64 Id. at 682. 
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appealed his case to the 2nd Circuit. The District Court indicated that it did 
not believe that either Mr. Falcone or the manager had a fiduciary duty to 
BXVLQeVV WeeN, bXW WKaW LW ZaV RbOLJaWed WR fROORZ WKe 2Qd CLUcXLW¶V decision 
in United States v. Libera, 989 F.2d 596 (2d Cir. 1993), cert. denied, 510 
U.S. 976 (1993), because of the similar facts between the two cases. The 2nd 
Circuit used the same reasoning it used in the Libera case to uphold Mr. 
FaOcRQe¶V cRQYLcWLRQ. Specifically, the 2nd Circuit in the Falcone case held 
that the manager owed a fiduciary duty to Business Week magazine because 
he was aware of the security procedures the magazine had implemented in 
order protect the secrecy of the critiques. It also held that Mr. Falcone was 
aZaUe Rf WKe PaQaJeU¶V bUeacK Rf WKRVe VecXULW\ SURcedXUeV, PaNLQJ MU. 
Falcone liable under Section 10(b) of the 1934 Act and Rule 10b-5. 
Furthermore, the 2nd Circuit determined that the in connection with 
securities trading requirement was satisfied because it was generally known 
that the information contained in the critiques affected securities prices. 

III. CHINESE APPROACH TO REGULATING MISAPPROPRIATION 

BecaXVe CKLQa KaV UeceLYed VLJQLfLcaQW WecKQLcaO aQd eQfRUcePeQW 
aVVLVWaQce fURP WKe SEC SXUVXaQW WR WKe 1994 MOU, LWV aSSURacK WR 
UeJXOaWLQJ fUaXd aQd cRUUXSWLRQ LQ WKe CKLQeVe VecXULWLeV PaUNeW LV YeU\ 
VLPLOaU WR WKe APeULcaQ aSSURacK. UQdeU APeULcaQ OaZ, WKe WZR baVLc 
WKeRULeV Rf LQVLdeU WUadLQJ aUe WKe classical insider Wrading Wheor\ aQd WKe 
misappropriaWion Wheor\. CKLQa¶V VecXULWLeV OaZ ePbUaceV bRWK LQVLdeU 
WUadLQJ WKeRULeV. 

A. PROHIBITED TRADING ACTIVITIES IN CHINA 

CKLQa¶V UeJXOaWLRQ Rf SURKLbLWed WUadLQJ acWLYLWLeV LQ LWV VecXULWLeV 
PaUNeW beJLQV ZLWK CKaSWeU 1, AUWLcOe 5 Rf WKe 1998 SecXULWLeV LaZ, ZKLcK 
VWaWeV WKaW fUaXd aQd ³LQVLdeU WUadLQJ aQd PaQLSXOaWLRQ Rf WKe VecXULWLeV 
PaUNeW aUe SURKLbLWed.´65 UQdeU CKaSWeU 3, AUWLcOe 43 Rf WKe 1998 SecXULWLeV 
LaZ, LW LV LOOeJaO fRU ePSOR\eeV Rf VWRcN e[cKaQJeV, VecXULWLeV cRPSaQLeV, 
VecXULWLeV UeJLVWUaWLRQ aQd cOeaULQJ LQVWLWXWLRQV, VWaff PePbeUV Rf WKe CSRC 
aQd RWKeU SeUVRQV SURKLbLWed b\ OaZV RU adPLQLVWUaWLYe UeJXOaWLRQV WR WUade 
LQ VecXULWLeV ZKLOe LQ WKeVe SRVLWLRQV.66 AUWLcOe 45 Rf WKe 1998 SecXULWLeV LaZ 
baUV VecXULWLeV VeUYLce RUJaQL]aWLRQV, accRXQWaQWV aQd OaZ\eUV fURP 
SXUcKaVLQJ RU VeOOLQJ VKaUeV fURP RffeULQJV LQ ZKLcK WKe\ SURYLded 
SURfeVVLRQaO VeUYLceV WR WKe LVVXeU fRU a SeULRd Rf VL[ PRQWKV afWeU WKe 

 
65 SecXULWLeV LaZ Rf WKe PeRSOe¶V ReSXbOLc Rf CKLQa, aUW. 5. 
66 Id. at art. 43. 
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XQdeUZULWLQJ SeULRd fRU VXcK VKaUeV KaV e[SLUed.67 SecWLRQ 4, AUWLcOe 73 Rf 
WKe 1998 SecXULWLeV LaZ deaOV ZLWK SURKLbLWed SUacWLceV b\ WKRVe ZLWK LQVLde 
LQfRUPaWLRQ.68 

B. MISAPPROPRIATION THEORY UNDER THE 1998 SECURITIES LAW 

UQdeU SecWLRQ 4, AUWLcOe 73 Rf WKe 1998 SecXULWLeV LaZ, ³aQ\ SeUVRQ 
ZLWK NQRZOedJe Rf LQVLde LQfRUPaWLRQ RQ VecXULWLeV WUadLQJ RU LOOeJaOO\ 
RbWaLQLQJ VXcK LQVLde LQfRUPaWLRQ VKaOO be SURKLbLWed WR WaNe adYaQWaJe Rf 
VXcK LQVLde LQfRUPaWLRQ WR eQJaJe LQ VecXULWLeV WUadLQJ.´69 TKe OaQJXaJe Rf 
AUWLcOe 73 SURKLbLWV VecXULWLeV WUadLQJ baVed RQ LQVLde LQfRUPaWLRQ ZLWKRXW 
LPSRVLQJ a fLdXcLaU\ UeOaWLRQVKLS UeTXLUePeQW. AUWLcOe 73 PLPLcV WKe WZR 
APeULcaQ WKeRULeV Rf LQVLdeU WUadLQJ OLabLOLW\ WKURXJK LWV SURKLbLWLRQ aJaLQVW 
WUadLQJ b\ ³aQ\ SeUVRQ ZLWK NQRZOedJe Rf LQVLde LQfRUPaWLRQ´ (L.e., cOaVVLcaO 
LQVLdeU WUadLQJ WKeRU\) aQd b\ ³aQ\ RWKeU SeUVRQ ZKR LOOeJaOO\ RbWaLQed 
PaWeULaO QRQSXbOLc LQfRUPaWLRQ´ (L.e., PLVaSSURSULaWLRQ WKeRU\).70 AUWLcOe 74 
defLQeV Whose ZiWh inside informaWion WR LQcOXde: 

 
[A]Q\ dLUecWRU, VXSeUYLVRU, aQd VeQLRU e[ecXWLYe Rf aQ LVVXeU; 
(2) aQ\ VKaUeKROdeU ZKR KROdV QRW OeVV WKaQ 5 SeUceQW Rf WKe 
VKaUeV LQ a cRPSaQ\ aQd aQ\ dLUecWRU, VXSeUYLVRU, aQd VeQLRU 
e[ecXWLYe Rf VXcK VKaUeKROdeU, aQd aQ\ acWXaO cRQWUROOeU Rf a 
cRPSaQ\ aQd aQ\ dLUecWRU, VXSeUYLVRU, aQd VeQLRU e[ecXWLYe 
Rf VXcK cRQWUROOeU; (3) aQ\ LVVXeU-KROdLQJ cRPSaQ\ aQd aQ\ 
dLUecWRU, VXSeUYLVRU, aQd VeQLRU e[ecXWLYe Rf VXcK cRPSaQ\; 
(4) aQ\ SeUVRQ ZKR LV abOe WR RbWaLQ cRPSaQ\ LQfRUPaWLRQ 
cRQceUQLQJ WKe WUadLQJ Rf LWV VecXULWLeV b\ YLUWXe Rf WKe 
SRVLWLRQ Ke KROdV LQ WKe cRPSaQ\; (5) aQ\ VWaff PePbeU Rf 
WKe VecXULWLeV UeJXOaWRU\ aXWKRULW\, aQd aQ\ RWKeU SeUVRQ ZKR 
adPLQLVWeUV WKe VecXULWLeV LVVXLQJ aQd WUadLQJ SXUVXaQW WR KLV 
VWaWXWRU\ dXWLeV; (6) aQ\ UeOeYaQW VWaff PePbeU Rf aQ\ 
VSRQVRU, VecXULWLeV XQdeUZULWLQJ cRPSaQ\, VWRcN e[cKaQJe, 
VecXULWLeV UeJLVWUaWLRQ aQd cOeaULQJ LQVWLWXWLRQ aQd VecXULWLeV 
VeUYLce RUJaQL]aWLRQ; aQd (7) aQ\ RWKeU SeUVRQ VSecLfLed b\ 
WKe VecXULWLeV UeJXOaWRU\ aXWKRULW\ XQdeU WKe SWaWe CRXQcLO.71 

 

 
67 Id. at art. 45. 
68 Id. at art. 73. 
69 Id. 
70 Id. 
71 SecXULWLeV LaZ Rf WKe PeRSOe¶V ReSXbOLc Rf CKLQa, aUW. 74. 
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Article 75 defines inside information aV ³WKe LQfRUPaWLon that is not made 
public because, in the course of securities trading, it concerns the company's 
business operation or financial affairs or may have a major effect on the 
PaUNeW SULce Rf WKe cRPSaQ\'V VecXULWLeV.´ Article 75 indicates that the 
following items constitute inside information: 
 

(1) the major events listed in the second paragraph of 
Article 67 of this Law; (2) company plans concerning 
distribution of dividends or increase of capital; (3) 
major changes in the company's equity structure; (4) 
major changes in security for the company's debts; (5) 
any single mortgage, sale or write-off of a major asset 
used in the business of the company that exceeds 30 
percent of the said asset; (6) potential liability for major 
losses to be assumed in accordance with law as a result 
of an act committed by any of a company's directors, 
supervisors, or senior executives; (7) plans concerning 
the takeover of listed companies; and (8) other 
important information determined by the securities 
regulatory authority under the State Council to have a 
marked effect on the trading prices of securities.72 

 
MaMRU eYeQWV aOOXded WR LQ LWeP (1) Rf AUWLcOe 75 UefeUV WR eYeQWV ³WKaW Pa\ 
cRQVLdeUabO\ affecW WKe SULce aW ZKLcK a OLVWed cRPSaQ\¶V VKaUeV aUe WUaded 
and that is QRW \eW NQRZQ WR WKe LQYeVWRUV.´73 Major events under Article 67 
include: 
 

(1) a major change in the company's business guidelines 
or scope of business; (2) a decision made by the 
company concerning a major investment or major asset 
purchase; (3) conclusion by the company of an 
important contract which may have an important effect 
on the company's assets, liabilities, rights, interests or 
business results; (4) incurrence by the company of a 
major debt or default on an overdue major debt; (5) 
incurrence by the company of a major deficit or 
incurrence of a major loss; (6) a major change in the 
external conditions of the company's production or 
operation; (7) a change in any director, not less than 
one-third of supervisors or the manager of the company; 

 
72 Id. at art. 75. 
73 Id. 
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(8) a considerable change in the shares of the 
shareholders holding not less than 5 percent of the 
company's shares or any of the company's actual 
controllers, or a considerable change in the situation 
that they control the company; (9) a decision made by 
the company to reduce its capital, merge, divide, 
dissolve, or apply for bankruptcy; (10) major litigation 
involving the company, or lawful cancellation by a 
court of a resolution adopted by the shareholders' 
general meeting or the board of directors; or (11) other 
events specified in laws or administrative regulations.74 

 
Article 76 reinforces the prohibition in Article 73 by elaborating on 

WKe VSecLfLc WUadLQJ acWLYLWLeV WKaW aUe baQQed. AUWLcOe 76 VWaWeV WKaW ³Qo 
person with knowledge of inside information on securities trading of a 
company or any other person who has illegally obtained such inside 
information may purchase or sell the securities of the company, divulge 
such information or counsel another person to purchase or sell such 
VecXULWLeV.´75 Because of the provisions in Articles 73 and 76 
SURKLbLWLQJ WUadLQJ b\ ³aQ\ RWKeU SeUVRQ´ ZLWK LOOeJaOO\ RbWaLQed LQVLde 
information, the 1998 Securities Law clearly accepts misappropriation 
as a legal theory.76 However, due to the fact that it has no fiduciary 
UeOaWLRQVKLS UeTXLUePeQW, CKLQa¶V PLVaSSURSULaWLRQ WKeRU\ KaV WKe 
potential to cover transactions that would not be covered under the 
American approach. 

IV. FIDUCIARY DUTY VERSUS NO FIDUCIARY DUTY: WHICH 
APPROACH IS MORE SUITABLE?  

The American approach to misappropriation theory is narrower than 
the Chinese approach because U.S. law requires the presence of a breach of 
a fiduciary duty in order to impose insider trading liability. It is true that the 
Falcone court expanded the application of misappropriation theory, but it 
could not extend it to eliminate the fiduciary relationship requirement 
because the Supreme Court had already established the requirement in 
Chiarella. Furthermore, it remains to be seen whether the other circuits will 
adopt the Falcone approach or a different method, or whether the Supreme 
Court will uphold the Falcone decision should a similar case reach the High 

 
74 Id. at art. 67. 
75 Id. at art. 76. 
76 Id. at arts. 73 and 76. 
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Court. Here, the question implicated by the different approaches is which 
approach is better. 

A. AMERICAN MISAPPROPRIATION LAW HAS A GAPING HOLE 

Under the Chiarella, Dirks and O¶Hagan framework, § 10(b) of the 
1934 Act and Rule 10b-5 impose a requirement to abstain from securities 
trading using inside information or to disclose the information, prior to 
WUadLQJ, WR WKe VRXUce Rf WKe LQfRUPaWLRQ. OQ WKe RWKeU KaQd, CKLQa¶V 1998 
Securities Law, under Articles 73 and 76, does not allow the disclosure 
RSWLRQ. FXUWKeUPRUe, CKLQa¶V aSSURacK dReV QRW deSeQd RQ WKe e[LVWeQce Rf 
a fiduciary duty. Cases like Falcone demonstrate that it is not always easy to 
determine whether a fiduciary relationship exists, especially in cases where 
the party trading on the inside information is several layers removed from 
the original source of the information. Under the fiduciary relationship 
requirement, there can be no misappropriation liability without the existence 
of a fiduciary relationship. Therefore, if the misappropriated information is 
received from a non-fiduciary who does not have some other duty of trust or 
confidence, the party trading on the information can obtain tremendous ill-
gotten profit without any fear of legal repercussions. 

B. OTHER PROBLEMS WITH AMERICA¶S APPROACH TO 

MISAPPROPRIATION 

As indicated above, determining the existence of a fiduciary 
relationship (or some other duty of trust or confidence) can be a challenge in 
some cases. However, there are other problems inherent in the American 
approach to regulation of misappropriation. A second dilemma that the 
American regime faces is its emphasis on the actor instead of the unfairness 
of the act. If a buyer gets inside information directly from a company officer 
or from deduction based on limited exposure to incomplete pieces of 
confidential information, it is still an unfair advantage to that buyer. There is 
no qualitative difference in the information possessed. The information is 
still material, nonpublic information that other buyers and sellers do not 
have. As the Chiarelli court concluded, the buyer who deduces information 
from limited exposure to incomplete pieces of confidential information, and 
who has no fiduciary relationship with the company, is not in breach of duty 
if he or she trades on the deduced information. The Chiarella court held that 
the buyer is not required to disclose merely because he or she possesses 
material nonpublic information; therefore, the other party to the transaction 
labors under an unfair informational disadvantage in trades with these 
conditions. The buyer likely would not have deduced the nature of the inside 
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information if he or she was not exposed to portions of it (however small 
those portions were). With this gaping hole, a buyer in possession of inside 
information can be as deceptive as he or she desires as long as the buyer 
received the information indirectly in bits and pieces and deduced the rest. 
This is clearly a focus on the actor and not on the unfairness of the act. 

A third problem with U.S. approach to misappropriation is the fact 
that, under the O¶Hagan case, a tippee can escape misappropriation liability 
simply by informing the source of the information that he or she (i.e., the 
tippee) intends to trade on the inside information. It does not matter whether 
WKe WLSSeU RbMecWV WR WKe WLSSee¶V XVe Rf WKe LQfRUPaWLRQ fRU VecXULWLeV WUadLQJ 
purposes so long as the tippee discloses. The O¶Hagan court held the 
following: 

 
[F]ull disclosure forecloses liability under the 
misappropriation theory: Because the deception essential to 
the misappropriation theory involves feigning fidelity to the 
source of information, if the fiduciary discloses to the source 
of the information that he plans to trade on the nonpublic 
LQfRUPaWLRQ, WKeUe LV QR ³deceSWLYe deYLce´ aQd WKXV QR � 
10(b) violation-although the fiduciary-turned-trader may 
remain liable under state law for breach of a duty of 
loyalty.77  

 
TKe XQdeUO\LQJ SURbOeP KeUe LV WKaW WKe WLSSee¶V dLVcORVXUe WR WKe source of 
the information may not alleviate the existence of an unfair informational 
disadvantage to other buyers and sellers because the source may not 
immediately reveal the confidential information to the general public. The 
VRXUce¶V faLOXUe WR UeYeaO would allow the tippee to engage in trades with an 
unfair advantage. 

A fourth problem with the American approach to misappropriation 
LV WKe eaV\ cLUcXPYeQWLRQ Rf WKe ³SeUVRQaO JaLQ´ WeVW eVSRXVed b\ WKe Dirks 
court. A tipper may give a tip to a tippee without the expectation of 
immediate gain, thereby eluding misappropriation liability if prosecuted 
during the dormant period prior to realizing the personal gain. Furthermore, 
even if the tipper never expects to get personal gain from the tip, it does not 
change the fact that other buyers and sellers are at an informational 
dLVadYaQWaJe aV a UeVXOW Rf WLSSeU¶V acWLRQV. MRUeRYeU, cUeaWLYe cRPSaQLeV 
looking to get confidential information out to preferred investors can 
selectively give information to cooperative financial advisers who in turn can 
pass that information on to the designated investors. Simply put, the Dirks 
personal gain test is wrought with the potential for abuse. 

 
77 O¶Hagan, 521 U.S. at 655. 
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A fifth problem with the American regime is that the goal of 
securities regulation iV XOWLPaWeO\ XQdeUPLQed b\ aOORZLQJ a ³dLVcORVe RU 
abVWaLQ´ aSSURacK. TKe JRaO Rf VecXULWLeV UeJXOaWLRQ LV WR SURYLde fRU WKe faLU 
and efficient operation of the securities market by providing fair access to 
market information. Securities regulation provides a framework within 
which the market can operate and give confidence to investors that it is 
fXQcWLRQLQJ SURSeUO\. A SROLc\ Rf ³dLVcORVe RU abVWaLQ´ bUeedV aQ aSSeaUaQce 
of unfairness because the disclosure requirement suggests that the market has 
many buyers and sellers who are trading securities using inside information. 
FaLUQeVV LQ aSSeaUaQce LV MXVW aV LPSRUWaQW aV faLUQeVV LQ facW, bXW a ³dLVcORVe 
RU abVWaLQ´ aSSURacK dReV QRW UecRJQL]e WKLV LPSRUWaQce. TKe UeVXOW LV OLNeO\ 
that investors who look at the market situation and conclude that it is crooked 
or rigged may be hesitant to participate in the market altogether. Others may 
go to great lengths, perhaps to great expense, to even the playing field 
because they believe that they must do so in order to effectively compete in 
the market. 

C. PROBLEMS WITH CHINA¶S APPROACH TO THE MISAPPROPRIATION 

THEORY 

A problem with the Chinese approach to misappropriation is the 
potential for overly broad application of the theory to situations where it 
probably should not apply. Articles 73 and 76 of the 1998 Securities Law 
SURKLbLW WUadLQJ LQ VecXULWLeV ZKeUe WKeUe LV ³NQRZOedJe Rf LQVLde 
LQfRUPaWLRQ´ SeUWaLQLQJ WR VXcK VecXULWLeV. TKXV, knowledge is the key to 
triggering the Chinese approach, not whether the practice is deceptive. For 
example, a party that has inside information, but who does not use the inside 
information in conducting his or her securities trades, may be unduly caught 
in the vast net cast by the Chinese approach because Articles 73 and 76 do 
QRW dLVWLQJXLVK beWZeeQ ³NQRZOedJe Rf LQVLde LQfRUPaWLRQ´ aQd ³acWXaO XVe 
Rf LQVLde LQfRUPaWLRQ.´ To elaborate on this example, suppose that on a 
MRQda\ WKe cKLef e[ecXWLYe RffLceU (³CEO´) Rf Hypo Company, a publicly 
traded corporation, directs his stockbroker to sell some of his Hypo Company 
stock beginning in two days. The CEO wants to acquire some cash to pay for 
vital medical care that his wife needs due to a serious illness. On Tuesday, 
the CEO receives unfavorable nonpublic material information about Hypo 
CRPSaQ\, bXW becaXVe Rf KLV SUeRccXSaWLRQ ZLWK KLV ZLfe¶V PedLcaO 
condition, he does not cancel the stock sale. On Wednesday, the stockbroker 
fROORZV WKe CEO¶V LQVWUXcWLRQV SeU WKeLU dLVcussion on Monday and sells the 
Hypo Company stock. Under Chinese law, this could theoretically result in 
insider trading liability because the CEO obtained negative inside 
information about Hypo Company prior to the execution of the trade. That 
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could be tKe caVe eYeQ WKRXJK WKe CEO¶V decLVLRQ, RQ MRQda\, WR VeOO WKe 
stock was not in any way based on the adverse inside information that he 
received on Tuesday. 

AQRWKeU SURbOeP ZLWK WKe CKLQeVe aSSURacK WR PLVaSSURSULaWLRQ, aV 
ZeOO aV LWV cOaVVLcaO LQVLdeU WUadLQJ WKeRU\, LV WKe OacN Rf dLYLVLRQ beWZeeQ WKe 
SXbOLc aQd SULYaWe VecWRUV LQ CKLQa. UQOLNe LQ APeULca, ZKeUe WKeUe LV a cOeaU 
dLVWLQcWLRQ beWZeeQ WKe SXbOLc aQd SULYaWe VecWRUV, LQ CKLQa WKeUe LV QRW a 
cOeaU dLYLVLRQ beWZeeQ WKe JRYeUQPeQW aQd WKe RSeUaWLRQ Rf YaULRXV 
bXVLQeVVeV aQd cRPSaQLeV OLVWed RQ WKe VWRcN e[cKaQJeV. TKe VWaWe RZQV 
PaMRULW\ VKaUeV LQ PaQ\ Rf WKe OLVWed cRPSaQLeV. TKXV, VRPe JRYeUQPeQW 
RffLcLaOV RXWVLde WKe CSRC KaYe NQRZOedJe Rf LQVLde LQfRUPaWLRQ, VXcK aV 
cRPSaQ\ SeUfRUPaQce, fLQaQcLaO VWabLOLW\, PaQaJePeQW VWUXcWXUe aQd 
VWUaWeJLc SOaQV aQd RSeUaWLRQV. YeW WKeVe RffLcLaOV RXWVLde WKe CSRC aUe QRW 
cRYeUed b\ WKe 1998 SecXULWLeV LaZ¶V defLQLWLRQ Rf Whose ZiWh inside 
informaWion.78 WKLOe LW LV SURbabO\ WUXe WKaW, LQ APeULca, SEC RffLcLaOV aOVR 
SRVVeVV LQVLde LQfRUPaWLRQ abRXW OLVWed cRPSaQLeV, LW LV JeQeUaOO\ QRW WUXe 
WKaW WKe APeULcaQ JRYeUQPeQW RZQV PaMRULW\ VKaUeV LQ OLVWed cRPSaQLeV. 
TKXV, LW LV SURbabO\ QRW WKe caVe WKaW APeULcaQ RffLcLaOV RXWVLde WKe SEC KaYe 
JeQeUaO acceVV WR LQVLde LQfRUPaWLRQ abRXW cRPSaQLeV OLVWed RQ WKe APeULcaQ 
VWRcN e[cKaQJeV. TKeUefRUe, WKe APeULcaQ SURKLbLWLRQ aJaLQVW WUadLQJ b\ 
UeJXOaWRU\ aXWKRULWLeV LV PRUe OLNeO\ WR deWeU RYeUaOO LQVLdeU WUadLQJ b\ 
JRYeUQPeQW RffLcLaOV WKaQ LWV CKLQeVe cRXQWeUSaUW. 

CKLQa¶V OacN Rf a bURadeU SURKLbLWLRQ aJaLQVW WUadLQJ b\ LWV 
JRYeUQPeQW RffLcLaOV cUeaWeV a QaWXUaO bUeedLQJ JURXQd fRU LQVLdeU WUadLQJ 
becaXVe fLQaQcLaOO\ aPbLWLRXV JRYeUQPeQW RffLcLaOV, ZLWK VWUaWeJLc 
LQfRUPaWLRQ abRXW JRYeUQPeQW SOaQV LQ bXVLQeVV aQd eOVeZKeUe, caQ XVe WKeLU 
LQVLde NQRZOedJe WR PaNe LPPeQVe SURfLWV WUadLQJ CKLQeVe VWRcNV. TKLV SXWV 
WKe WUXO\ SULYaWe LQYeVWRU aW a dLVWLQcW dLVadYaQWaJe becaXVe WKe bXVLQeVV 
LQdLcaWRUV Pa\ VXJJeVW RQe cRXUVe Rf acWLRQ b\ WKe LQYeVWRU ZKLOe WKe 
JRYeUQPeQW RffLcLaO ZLWK LQVLde LQfRUPaWLRQ NQRZV beWWeU aQd acWV 
accRUdLQJO\. AddLWLRQaOO\, AUWLcOe 75 defLQeV LQVLde LQfRUPaWLRQ, bXW LW PaNeV 
QR PeQWLRQ Rf JRYeUQPeQW LQfRUPaWLRQ aV SaUW Rf WKe defLQLWLRQ Rf LQVLde 
LQfRUPaWLRQ.79 TKe RPLVVLRQ Rf JRYeUQPeQW RffLcLaOV aQd LQfRUPaWLRQ fURP 
WKe UeOeYaQW defLQLWLRQV Rf LQVLdeUV aQd LQVLde LQfRUPaWLRQ baVLcaOO\ 
XQdeUPLQeV WKe effecWLYeQeVV Rf CKLQeVe PLVaSSURSULaWLRQ WKeRU\ b\ 
aOORZLQJ JRYeUQPeQW RffLcLaOV WR PLVaSSURSULaWe. IW LV LPSRUWaQW WKaW UeOeYaQW 
JRYeUQPeQW RffLcLaOV aUe cRYeUed b\ WKe SURKLbLWLRQ aJaLQVW PLVaSSURSULaWLRQ 
becaXVe JRYeUQPeQW SOaQV aQd SROLcLeV caQ KaYe aQ eQRUPRXV effecW RQ VKaUe 
YaOXe aQd WKe JRYeUQPeQW RffLcLaO LQ SRVVeVVLRQ Rf WKaW LQfRUPaWLRQ caQ 

 
78 SecXULWLeV LaZ Rf WKe PeRSOe¶V ReSXbOLc Rf CKLQa, aUW. 74. 
79 Id. at art. 75. 
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XQfaLUO\ XVe aQd dLVWULbXWe LW WR WKe dLVadYaQWaJe Rf RWKeU bX\eUV aQd VeOOeUV 
LQ WKe CKLQeVe VecXULWLeV PaUNeW. 

A third problem with the Chinese approach to misappropriation is 
the traditional lack of requisite enforcement authority on the part of the 
CSRC. For example, prior to 2005, the CSRC did not have the power to 
examine fund accounts, securities or other assets of investigation targets, nor 
did it have the authority to freeze assets in cases where there was risk of asset 
removal or hiding.80 Furthermore, while Article 168 of the original version 
of the 1998 Securities Law provided CSRC investigators with the authority 
³WR TXeVWLRQ WKe SaUW\ cRQceUQed aQd aQ\ XQLW RU LQdLYLdXaO cRQQecWed ZLWK 
the event undeU LQYeVWLJaWLRQ,´ LW dLd QRW JLYe LQYeVWLJaWRUV WKe SRZeU WR LVVXe 
subpoenas.81 However, the 2005 amendments to the 1998 Securities Law 
have granted the CSRC some regulatory tools that it previously lacked. For 
example, under Article 180 of the 2005 amendments, the CSRC now has the 
authority to examine fund accounts, securities and other assets of 
investigation targets, and it also has the power to freeze or seal the funds or 
securities of investigation targets if there is risk that the targets will remove 
or hide the assets.82 Additionally, Article 180 gives the CSRC the authority 
to confiscate assets if there is evidence to substantiate that the investigation 
target may conceal, forge or destroy evidence of the violation.83 Though a 
very positive step towards making the CSRC a truly effective regulatory 
agency, the 2005 amendments still do not provide the CSRC with the power 
to issue subpoenas, which can be important when the CSRC needs to gain 
vital information that it otherwise may not be able to obtain.84 

D. WHICH APPROACH IS MORE SUITABLE? 

At first glance, it appears that the Chinese approach is more suitable 
because it does not require a fiduciary relationship in order to prohibit trading 
baVed RQ LQVLde LQfRUPaWLRQ. IQWXLWLYeO\, CKLQa¶V PeWKRd MXVW Veems to make 
more sense because it evaluates the act and not the actor or actors. By judging 
the act, this eliminates the need to determine whether a fiduciary relationship 
exists. That fact is a positive one because scenarios such as the Falcone case 
and others are ever looming to make it extremely difficult to evaluate the 
existence of a fiduciary relationship. Rather, the Chinese approach provides 
a clear cut, bright-line rule: use inside information to trade and you are in 
YLROaWLRQ Rf WKe cRXQWU\¶V VecXrities law. The bright-line rule serves to 
promote the goals of securities regulation because it removes the need for 

 
80 Compare id. at ch. 10, arts. 166-74 with id. at ch. 10, arts. 178-87. 
81 Id. art. 168(2). 
82 Id. at art. 180(6). 
83 Id. at art. 180(1) through (7). 
84 SecXULWLeV LaZ Rf WKe PeRSOe¶s Republic of China, art. 180(1) through (7). 
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disclosure and projects an appearance of fairness in the operation of the 
market. However, the fact that Chinese securities law does not include 
government officials outside the CSRC as insiders is troubling because it 
undermines the effectiveness of the bright-line rule. The bright-line rule, 
while positive from a theoretical perspective, has little actual force because 
the very traders to whom the rule needs to apply are exempt from the rule. 
TKeUefRUe, APeULca¶V aSSURacK, ZKLOe SRVVLbO\ OeVV deVLUabOe RQ a WKeRUeWLcaO 
basis, works better in practice because it has greater potential to hold insiders 
accountable for violating the misappropriation rule. 

V. ADDRESSING THE PROBLEMS WITH MISAPPROPRIATION THEORY 

While both the American and Chinese approaches to 
misappropriation have their respective limitations, there are solutions to 
these problems. Some suggested solutions are briefly discussed below. 

A. FIXING THE PROBLEMS WITH AMERICA¶S MISAPPROPRIATION RULE 

TKe SURbOePV ZLWK APeULca¶V aSSURacK WR UeJXOaWLQJ 
PLVaSSURSULaWLRQ caQ be VROYed VXcceVVfXOO\ ZLWK aSSURSULaWe acWLRQ b\ 
CRQJUeVV RU WKe fedeUaO cRXUWV. OQe aOWeUQaWLYe LV fRU CRQJUeVV WR eOLPLQaWe 
WKe fLdXcLaU\ UeOaWLRQVKLS UeTXLUePeQW. B\ UePRYLQJ WKaW UeTXLUePeQW, WKeUe 
ZRXOd be QR Qeed WR deWeUPLQe ZKeWKeU a fLdXcLaU\ UeOaWLRQVKLS e[LVWV, ZKLcK 
caQ be a WULcN\ SURVSecW LQ VRPe caVeV. IW ZRXOd aOVR UedLUecW WKe fRcXV Rf WKe 
PLVaSSURSULaWLRQ aQaO\VLV. IQ KLV dLVVeQW LQ WKe Chiarella caVe, CKLef JXVWLce 
WaUUeQ BXUJeU VXJJeVWed WKaW � 10(b) Rf WKe 1934 AcW aQd RXOe 10b-5 
VXSSRUWV WKe SRVLWLRQ WKaW a SeUVRQ ZKR SRVVeVVeV PLVaSSURSULaWed LQVLde 
LQfRUPaWLRQ KaV aQ abVROXWe dXW\ WR dLVcORVe WKe LQfRUPaWLRQ RU WR abVWaLQ 
fURP VecXULWLeV WUadLQJ baVed RQ WKe LQfRUPaWLRQ.85 IPSOePeQWLQJ CKLef 
JXVWLce BXUJeU¶V SRVLWLRQ ZRXOd UePRYe WKe aQaO\WLcaO fRcXV fURP WKe acWRU 
aQd SOace LW RQ WKe acW ZKeUe LW beORQJV. MLVaSSURSULaWLRQ LV SURbOePaWLc 
becaXVe LQVLde LQfRUPaWLRQ KaV beeQ LPSURSeUO\ RbWaLQed and Xsed WR 
cRQdXcW VecXULWLeV WUadLQJ, QRW ZKeWKeU VRPeRQe KaV a UeOaWLRQVKLS WKaW 
caXVeV RQe WR deeP VXcK WUadLQJ LPSURSeU. B\ LWV YeU\ QaWXUe, WUadLQJ RQ 
LQVLde LQfRUPaWLRQ SOaceV RWKeU bX\eUV aQd VeOOeUV aW aQ XQfaLU LQfRUPaWLRQaO 
dLVadYaQWaJe. TKaW dLVadYaQWaJe LV QRW deSeQdeQW XSRQ WKe QaWXUe Rf WKe 
UeOaWLRQVKLS beWZeeQ WKe VRXUce Rf WKe LQfRUPaWLRQ aQd WKe cRPSaQ\ abRXW 
ZKLcK WKe LQfRUPaWLRQ SeUWaLQV; WKXV, WKe SUeYeQWLYe PeaVXUe VKRXOd QRW be 
deSeQdeQW XSRQ a fLdXcLaU\ UeOaWLRQVKLS. IPSOePeQWLQJ WKLV PeaVXUe ZRXOd 

 
85 Chiarella, 445 U.S. aW 240 (³I ZRXOd Uead � 10(b) aQd RXOe 10b-5 to encompass and build on this 
principle: to mean that a person who has misappropriated nonpublic information has an absolute 
duty to disclose WKaW LQfRUPaWLRQ RU WR UefUaLQ fURP WUadLQJ´). 
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aOVR eOLPLQaWe WKe Qeed WR deWeUPLQe ZKeWKeU WKeUe LV SeUVRQaO JaLQ XQdeU WKe 
Dirks WeVW becaXVe WKe YLROaWLRQ ZRXOd RccXU aV a UeVXOW Rf WKe LPSURSeU 
VKaULQJ Rf LQfRUPaWLRQ, QRW aV a UeVXOW Rf WKe WLSSeU JeWWLQJ a SeUVRQaO JaLQ Rf 
VRPe VRUW. 

A JUeaW cKaOOeQJe WR LPSOePeQWLQJ CKLef JXVWLce BXUJeU¶V SRVLWLRQ LV 
WKe JURZLQJ QXPbeU Rf caOOV fRU OeJaOL]LQJ LQVLdeU WUadLQJ. MRUe aQd PRUe 
cRPPeQWaWRUV aUe aUJXLQJ WKaW fUee PaUNeWV VKRXOd be WKe PecKaQLVP fRU 
UeJXOaWLQJ WUadLQJ beKaYLRU, aQd WKaW LQVLdeU WUadLQJ VKRXOd QRW be 
cKaUacWeUL]ed aV cULPLQaO beKaYLRU becaXVe LW LV a YLcWLPOeVV cULPe, Lf a cULPe 
aW aOO.86 Added WR JURZLQJ aUJXPeQWV fRU OeJaOL]aWLRQ LV WKe facW WKaW WKe 
cXUUeQW SROLWLcaO cOLPaWe LQ APeULca dReV QRW OeQd LWVeOf WR LQcUeaVed 
VecXULWLeV UeJXOaWLRQ. AV a JeQeUaO SURSRVLWLRQ, LW LV aUJXabOe WKaW WKe facWLRQV 
LQ APeULca WKaW VXSSRUW OeJaOL]aWLRQ QRZ KaYe a JUeaWeU cKaQce Rf SXVKLQJ 
e[LVWLQJ LQVLdeU WUadLQJ OaZV LQ WKaW dLUecWLRQ becaXVe VRPe Rf WKe cXUUeQW 
SRZeU bURNeUV LQ WKe fedeUaO JRYeUQPeQW aSSeaU WR be PRUe aWWXQed WR WKe 
Ldea Rf PLQLPL]LQJ JRYeUQPeQW UeJXOaWLRQ WKaQ ZaV WKe caVe LQ SUeYLRXV 
\eaUV.87 WLWK WKe UeceQW aSSRLQWPeQWV b\ PUeVLdeQW TUXPS Rf cRQVeUYaWLYe 
MXVWLceV NeLO GRUVXcK88 aQd BUeWW KaYaQaXJK89 WR WKe U.S. SXSUePe CRXUW, LW 
LV XQceUWaLQ ZKeWKeU WKe QeZ MXVWLceV ZLOO YRWe WR PaLQWaLQ WKe cXUUeQW UeJLPe 

 
86 See Milton Friedman, supra pp. 9-11; Elder, supra note 26; See also Brian Doherty, Free Samuel 
Waksal: ³Insider Trading´ should not be a crime, REASON.COM (June 25, 2002), 
https://reason.com/2002/06/25/free-samuel-waksal; Henry Manne, Insider Trading and Property 
Rights in New Information, 4 CATO J. 3 (1985), 
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.134.401&rep=rep1&type=pdf; Alan 
Reynold, Martha Stewart: Obstructing Justice, CATO INSTITUTE, (June 28, 2003), 
https://www.cato.org/publications/commentary/martha-stewart-obstructing-injustice; Thomas 
Sowell, Criminalizing Business (April 22, 2004), 
https://www.capitalismmagazine.com/2004/04/criminalizing-business/ (column by noted 
conservative columnist); Robert McGee and Walter Block, Information, Privilege, Opportunity and 
Insider Trading, 10 N. ILL. L. REV. 1 (1989), http://www.walterblock.com/wp-
content/uploads/publications/information_privilege.pdf 
87 TLP HaUfRUd, WhaW¶s so scar\ aboXW insider Wrading, FIN TIMES (NRY. 1, 2013), 
KWWSV://ZZZ.fW.cRP/cRQWeQW/6a23c7e2-40e3-11e3-ae19-00144feabdc0 (cLWLQJ MLOWRQ FULedPaQ); 
see also WLOOLaP SaOeWaQ, CompassionaWe CorporaWism, SLATE MAG. (JXO\ 11, 2002), 
KWWSV://VOaWe.cRP/QeZV-aQd-SROLWLcV/2002/07/PccaLQ-YV-bXVK-RQ-cRUSRUaWe-cRUUXSWLRQ.KWPO 
(HaUYe\ PLWW, fRUPeU cKaLUPaQ Rf WKe SEC XQdeU PUeVLdeQW GeRUJe W. BXVK fURP 2001 WR 2003, VaLd 
WKaW Ke ZRXOd PaNe SEC RYeUVLJKW ³NLQdeU aQd JeQWOeU.´); GeRUJe W. BXVK, FaYors TorW Reform Wo 
make iW harder Wo sXe corporaWions, ON THE ISSUES, (Feb. 9, 2000), 
KWWSV://ZZZ.RQWKeLVVXeV.RUJ/AUcKLYe/PXUSRVe_GeRUJe_W__BXVK.KWP; aQd GeRUJe W. BXVK, 
GeWWing ResXlWs in ReneZing America¶s PXrpose, ON THE ISSUES, (9 JXQe 2000), 
KWWSV://ZZZ.RQWKeLVVXeV.RUJ/AUcKLYe/PXUSRVe_GeRUJe_W__BXVK.KWP (a VSeecK ZKeUe Ke VaLd: ³I 
KaYe VeW fRUWK SROLcLeV WKaW caSWXUe P\ YLVLRQ Rf JRYeUQPeQW UefRUP. TKe\ aUe JXLded b\ WKUee 
SULQcLSOeV: JRYeUQPeQW VKRXOd be cLWL]eQ-ceQWeUed, UeVXOWV-RULeQWed, aQd, ZKeUeYeU SRVVLbOe, 
PaUNeW-baVed´). 
88 Current Members, SUP. CT. OF THE U. S., (2018), 
https://www.supremecourt.gov/about/biographies.aspx (Sworn in on April 10, 2017). 
89 Id. (Sworn in October 6, 2018). 
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fRU LQVLdeU WUadLQJ, RU ZKeWKeU WKe\ ZLOO adYaQce RSLQLRQV WKaW PRYe WKe 
cXUUeQW UeJLPe WRZaUdV OeJaOL]aWLRQ. UQOeVV SROLWLcaO fRUWXQeV cKaQJe fRU SUR-
UeJXOaWLRQ adYRcaWeV, WKe SURVSecWV fRU UePRYLQJ WKe fLdXcLaU\ UeOaWLRQVKLS 
UeTXLUePeQW ZLOO UePaLQ dLP becaXVe UePRYaO UeSUeVeQWV aQ LQcUeaVe LQ 
UeJXOaWLRQ. 

NRWZLWKVWaQdLQJ cXUUeQW WUeQdV LQ APeULcaQ SROLWLcV, a VecRQd 
aOWeUQaWLYe WKaW CRQJUeVV QeedV WR cRQVLdeU LV WaNLQJ a SaJe fURP CKLQa¶V 
1998 SecXULWLeV LaZ b\ LPSOePeQWLQJ a ³NQRZOedJe Rf LQVLde LQfRUPaWLRQ´ 
aSSURacK. UQdeU WKe CKLQeVe aSSURacK, aQ\RQe ZKR KaV NQRZOedJe Rf LQVLde 
LQfRUPaWLRQ LV SURKLbLWed fURP WUadLQJ RQ WKaW LQfRUPaWLRQ. UQdeU CKLQeVe 
OaZ, WKeUe LV QR fLdXcLaU\ dXW\ RU dLVcORVXUe RSWLRQ. IPSOePeQWaWLRQ Rf WKe 
CKLQeVe PeaVXUe, WePSeUed ZLWK a ³XVe´ SURYLVLRQ, ZRXOd PaNe WKe 
O¶Hagan LVVXe Rf dLVcORVXUe LUUeOeYaQW becaXVe dLVcORVXUe ZRXOd QRW cXUe 
OLabLOLW\ deULYed VROeO\ fURP WKe ³XVe´ Rf PLVaSSURSULaWed LQfRUPaWLRQ. 

If OaZPaNeUV dR QRW deVLUe WR eOLPLQaWe WKe fLdXcLaU\ UeOaWLRQVKLS 
UeTXLUePeQW RU adRSW WKe NQRZOedJe aSSURacK, a WKLUd aOWeUQaWLYe LV fRU 
CRQJUeVV RU WKe SXSUePe CRXUW WR beWWeU defLQe a fLdXcLaU\. AV LW cXUUeQWO\ 
VWaQdV, WKe ORZeU cRXUWV aUe WRR LQcRQVLVWeQW LQ deWeUPLQLQJ ZKR LV a fLdXcLaU\ 
aQd ZKR LV QRW. FRU e[aPSOe, LQ UniWed SWaWes Y. ChesWman90, a PaQ ZKRVe 
ZLfe JaYe KLP LQVLde LQfRUPaWLRQ, ZKLcK Ke LPSURSeUO\ VKaUed ZLWK aQRWKeU 
SaUW\, ZaV QRW KeOd OLabOe fRU PLVaSSURSULaWLRQ becaXVe WKe cRXUW deWeUPLQed 
WKaW a PaULWaO UeOaWLRQVKLS aORQe ZaV QRW aQ adeTXaWe baVLV fRU aSSO\LQJ WKe 
PLVaSSURSULaWLRQ WKeRU\. CRQYeUVeO\, WKe 2Qd CLUcXLW UXOed WKaW a SV\cKLaWULVW 
YLROaWed KLV fLdXcLaU\ dXW\ ZKeQ Ke WUaded RQ LQfRUPaWLRQ WKaW RQe Rf KLV 
SaWLeQWV JaYe KLP dXULQJ a WKeUaS\ VeVVLRQ.91 IQ WKeVe WZR caVeV, WKe 2Qd 
CLUcXLW¶V fLdXcLaU\ aQaO\VLV ZaV LQcRQVLVWeQW becaXVe eacK caVe Kad a 
SULYLOeJed UeOaWLRQVKLS fURP ZKLcK WKe Ne\ acWRU RbWaLQed WKe cRQfLdeQWLaO 
LQfRUPaWLRQ, \eW WKe cRXUW deePed WKe SV\cKLaWULVW WR be a fLdXcLaU\ bXW QRW 
WKe KXVbaQd. CRQJUeVV VKRXOd SaVV OeJLVOaWLRQ WKaW eQVXUeV, RU WKe SXSUePe 
CRXUW VKRXOd KROd LQ aQ aSSURSULaWe caVe, WKaW dLVcORVLQJ RU WUadLQJ RQ aQ\ 
LQfRUPaWLRQ fORZLQJ fURP RU WKURXJK a SULYLOeJed UeOaWLRQVKLS ZRXOd UeVXOW 
LQ a bUeacK Rf fLdXcLaU\ dXW\. 

B. CORRECTING THE PROBLEMS WITH CHINESE MISAPPROPRIATION 

THEORY 

LLNe APeULca, WKe SURbOePV ZLWK CKLQa¶V aSSURacK WR UeJXOaWLQJ 
misappropriation are problems that, for the most part, can be overcome 

 
90 United States v. Chestman, 704 F. Supp. 451 (S.D.N.Y. 1989), reY¶d, 903 F.2d 75, 77-78 (2d Cir. 
1990), reh¶g en banc, 947 F.2d 551 (2d Cir. 1991), cert. denied, 112 S. Ct. 1759 (1992). 
91 United States v. Willis, 737 F. Supp. 269, 272 (S.D.N.Y. 1990), mot. denied, 778 F. Supp. 205 
(S.D.N.Y. 1991). 



30 THE DARTMOUTH LAW JOURNAL  VOL. XVIII:1 

30  THE DARTMOUTH LAW JOURNAL VOL. XVIII:1 

 

effectively if the cRXQWU\¶V ceQWUaO JRYeUQPeQW LV ZLOOLQJ WR acW. FLUVW, CKLQa 
should develop a misappropriation test that is based on whether inside 
information is used. Knowledge alone is too broad of a test because, as the 
CEO example illustrates, it is possible for an insider to be a party to a 
securities trade without using inside information. 

Second, China should amend its definition of those with inside 
information to include all government officials who have access to 
confidential information on listed companies due to, and while in, their 
official capacities (the 1998 Securities Law already prohibits trading by 
officials of the CSRC).92 Moreover, the CSRC be given a mandate, sufficient 
personnel and adequate resources to vigorously go after misappropriators in 
official government positions. Given the current political structure of the 
Chinese government, it may not be easy to change the definition of an insider 
or to provide a mandate, sufficient personnel and adequate resources to the 
CSRC, but it must be done if ChiQa¶V VecXULWLeV PaUNeW LV eYeU JRLQJ WR UeacK 
the level of prominence enjoyed by the American securities market. The 
central government must be willing to regulate the activities of all 
government officials with inside information or the bright-line rule is 
meaningless and the CSRC will never truly be able to effectively regulate 
WKe cRXQWU\¶V VecXULWLeV PaUNeW effecWLYeO\. 

The third step that the Chinese government should take is to give the 
CSRC the regulatory authority that it needs to properly investigate and 
eQfRUce YLROaWLRQV Rf CKLQa¶V VecXULWLeV OaZ. TKLV VWeS SULPaULO\ PeaQV 
giving the CSRC the authority to issue subpoenas, but it also means 
insulating the CSRC from the political influence of the State Council and 
members of the national communist party. Again, this must be done despite 
aQ\ LQKeUeQW dLffLcXOWLeV aVVRcLaWed ZLWK CKLQa¶V cXUUeQW SROLWLcaO VWUXcWXUe. 

Finally, the CSRC must step up enforcement of current securities 
law so that it sends the clear message to would-be misappropriators that such 
behavior will not be tolerated. Historically, the CSRC has not had the 
regulatory tools that it needed to conduct effective enforcement of the 
securities law. However, with the 2005 amendments to the 1998 Securities 
LaZ, SRVLWLYe cKaQJe LQ WKe CSRC¶V capacity to enforce the law has occurred 
and further positive change seems possible.93 The CSRC must demonstrate 
that it can and will enforce existing law or the climate of misappropriation 
probably will not decrease. In fact, it may increase. 

 
92 SecXULWLeV LaZ Rf WKe PeRSOe¶V ReSXbOLc Rf CKLQa, supra note 65, art. 74(5). 
93 New CSRC powers include: (1) authority to examine accounts and assets; (2) power freeze or 
seal assets; and (3) authority to confiscate assets; see dLVcXVVLRQ RQ PURbOePV ZLWK CKLQa¶V 
Approach to the Misappropriation Theory, supra pp. 25-26. 
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VI. CONCLUSION 

WKLOe APeULcaQ VecXULWLeV UeJXOaWLRQ LV a PRdeO fRU PaQ\ fRUeLJQ 
cRXQWULeV, LWV PLVaSSURSULaWLRQ UeJLPe dReV KaYe LWV SURbOePV. TKeVe 
SURbOePV VWeP PaLQO\ fURP WKe e[LVWeQce Rf a fLdXcLaU\ UeOaWLRQVKLS 
UeTXLUePeQW fRU aVVeVVLQJ OLabLOLW\ WR WKRVe ZKR PLVaSSURSULaWe. APeULcaQ 
OaZ RQ WKe PaWWeU KaV eYROYed aQd ZLOO KRSefXOO\ cRQWLQXe WR deYeORS LQ a 
faVKLRQ WKaW cUeaWeV PRUe eTXLW\ LQ acceVV WR LQfRUPaWLRQ fRU aOO LQYeVWRUV. 
WKLOe WKeUe aUe RbYLRXV SURbOePV ZLWK WKe cXUUeQW APeULcaQ aSSURacK WR 
PLVaSSURSULaWLRQ, WKe VROXWLRQV aUe aOVR RbYLRXV. TKe TXeVWLRQ WKaW UePaLQV 
LV ZKeWKeU WKeUe LV WKe SROLWLcaO ZLOO RQ WKe SaUW Rf OaZPaNeUV WR PaNe WKe 
QeceVVaU\ cKaQJeV. 

CKLQa KaV XVed APeULcaQ VecXULWLeV UeJXOaWLRQ aV a PRdeO fRU 
deYeORSLQJ LWV RZQ VecXULWLeV OaZ, bXW LW KaV QRW faOOeQ LQWR WKe WUaS Rf 
UeTXLULQJ a fLdXcLaU\ UeOaWLRQVKLS LQ RUdeU WR LPSRVe PLVaSSURSULaWLRQ 
OLabLOLW\. NeYeUWKeOeVV, CKLQa¶V PLVaSSURSULaWLRQ VcKePe VXffeUV fURP WKe 
LQKeUeQW dLffLcXOWLeV aVVRcLaWed ZLWK VWaWe RZQeUVKLS Rf OLVWed cRPSaQLeV. 
MRUe VSecLfLcaOO\, LQ PaQ\ caVeV, WKeUe LV QR VeSaUaWLRQ Rf WKe SULYaWe aQd 
SXbOLc VecWRUV aQd WKe 1998 SecXULWLeV LaZ dReV QRW OLVW JRYeUQPeQW RffLcLaOV 
RWKeU WKaQ WKRVe aW WKe CSRC aV SaUWLeV ZLWK LQVLde LQfRUPaWLRQ. TKLV OacN Rf 
VeSaUaWLRQ eQcRXUaJeV PLVaSSURSULaWLRQ b\ RWKeU SXbOLc RffLcLaOV ZKR KaYe 
LQVLde LQfRUPaWLRQ aQd ZKR Vee RSSRUWXQLW\ fRU PaNLQJ KXJe SURfLW XVLQJ WKaW 
LQfRUPaWLRQ. CKLQeVe OaZ aOVR KaV WKe SRWeQWLaO fRU RYeUO\ bURad aSSOLcaWLRQ, 
a SURbOeP WKaW caQ be cRUUecWed b\ LPSOePeQWLQJ a ³XVe´ UeTXLUePeQW. IQ WKe 
eQd, bRWK APeULca aQd CKLQa Qeed WR LQVWLWXWe UefRUPV WKaW ZLOO PaNe WKeLU 
UeJXOaWRU\ effRUWV PRUe effecWLYe aQd WKaW ZLOO SURYLde PRUe faLUQeVV LQ 
WUadLQJ cRQdLWLRQV fRU aOO LQYeVWRUV. 
 

 


