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An academic consensus asserts that the Attestation Clause in the United States Constitution is not 
part of the document’s legal text. The argument is based on Article VII’s requirement that at least 
nine states ratify the Federal Convention’s proposed Constitution before it go into effect. Nine of 
the thirteen ratifying state conventions included an ostensive transcription of the Constitution’s text 
in their ratifying instruments; but of these nine, only four states included the Attestation Clause in 
that transcription. Thus, the argument proposes that the Clause, without receiving the support of 
nine states, was never ratified. This position requires three assumptions. First, the state ratifying 
conventions must have amended the Constitution at the time they ratified it. Second, the state 
conventions must have treated the Constitution as a conglomerate of disparate parts to choose from 
rather than a unitary item, with any clauses not receiving the requisite nine votes removed from the 
document. Third, the text of the Constitution included in the state ratifying instruments must have 
represented the legal text of the document ratified by each state, respectively. An investigation of 
these assumptions and the existence of an “Archetype Constitution” disprove the academic 
consensus. Not only did contemporaries believe they ratified the Attestation Clause, but the Clause 
was, in fact, ratified. Thus, the legal text of the Constitution contains the Attestation Clause.  
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I. INTRODUCTION 
 

It is an alluringly simplistic tale. The Constitution of the United 
States is, of course, those four pieces of parchment flanked by guards, 
encased in bulletproof glass, and enshrined in a building styled after Rome’s 
most famous temple to its gods. Lest the pilgrim confuse the parchment for 
the rotunda’s other revered papers, a bronze plaque boldly identifies the four 
pages as the “Constitution of the United States of America.” But this 
document so ingrained in the national consciousness has not long occupied 
this privileged place of reverence. In 1883, when historian J. Franklin 
Jameson visited the library of the Department of State in Washington, he 
found the Declaration of Independence elegantly mounted for public 
observance in the central room of the library.1 In contrast, the parchment 
papers of the Constitution were ingloriously folded in a tin box and hidden 
in a closet—sacrilege that suggests what is engraved in bronze may not be 
so easily set in stone.2 

The proposition of a legal Constitution separate from the four pages 
of engrossed parchment is deceptively intuitive. Errors riddle the engrossed 
Constitution. The document capitalizes nouns inconsistently and 
anachronistically, spells Pennsylvania varyingly, uses “it’s” incorrectly, and 
misplaces punctuation. In addition, the parchment includes a paragraph after 
Article VII noting where the scrivener interlined words, text none consider 
to be part of the legal Constitution. This ostensibly innocent proposition 
introduces a certain dubiety into constitutional interpretation. If the 
parchment in the National Archives is not the “legal Constitution,” then what 
is? Printing presses account for the other contemporaneous copies of the 
document, but these renditions too are laden with the consequences of human 
error and editorial discretion. Fortunately, the placement of punctuation in 
the Constitution has rarely engendered dramatic legal consequences. But 
rarity is not impossibility. In one such unusual instance, member of the 
House of Representatives General Alexander Smyth accused John Quincy 
Adams, publisher of an 1819 journal of the Federal Convention, of willfully 
falsifying the copy of the Constitution therein to vest absolute and arbitrary 
powers in Congress.3 The crime consisted of a colon’s substitution for a 
semicolon and a capital “T” for a lowercase “t.”4 To substantiate the 

 
1 See J. FRANKLIN JAMESON, AN INTRODUCTION TO THE STUDY OF THE CONSTITUTIONAL AND 
POLITICAL HISTORY OF THE STATES 5 (1886).  
2 See id. 
3 John Quincy Adams, Diary Entry (Jan. 11, 1823), in 34 THE DIARIES OF JOHN QUINCY ADAMS 8 
(on file with Massachusetts Historical Society). 
4 Id.  
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accusation, Smyth compared Federal Convention delegate David Brearley’s 
copy of the draft of the Constitution to that in Adams’s journal.5 Adams 
brought various copies of the Constitution to his defense, including the 
“original roll of the Constitution itself.”6 Adams notes in his diary that “[t]he 
punctuation in no two of the copies was exactly the same,” and these 
discrepancies vindicated him of the “conspiracy of colons and Capital 
Letters.”7 A conspiracy, Adams thought, which not stymied might have 
erupted into impeachment proceedings.8 

The purpose of this Article is to address a more recent instance of 
consequence spawned by the dubiety innate in relocating the Constitution 
from its shrine in the National Archives. The engrossed document’s Article 
VII concludes halfway down the fourth piece of parchment. What fills the 
remainder is a short paragraph indicating the date and place of the 
Constitution’s drafting, a demarcation of the engrosser’s interlineations, 
followed by the signatures of most of the Federal Convention delegates. The 
short paragraph is known as the Attestation Clause. On the engrossed 
Constitution, it reads:  

 
done in Convention by the Unanimous Consent of the States 
present the Seventeenth Day of September in the Year of our 
Lord one thousand seven hundred and Eighty seven and of 
the Independance of the United States of America the 
Twelfth In witness whereof We have hereunto subscribed 
our Names.9 

 
The consensus view today, pioneered by Professor Akhil Amar, is 

that the Attestation Clause is not part of the legal text of the Constitution.10 
 

5 Id. at 7.  
6 Id. at 8.  
7 Id. 
8 Id. 
9 U.S. CONST. art. VII, cl. 2. 
10 See, e.g., Matthew Spalding, Attestation Clause, in THE HERITAGE GUIDE TO THE 
CONSTITUTION: FULLY REVISED SECOND EDITION 392, 393 (David F. Forte & Matthew Spalding 
eds., 2nd ed. 2014)(“Akhil Amar suggests that attestations and signatures are not normally regarded 
as part of the substance of a legal document. Nonetheless, the Attestation Clause has traditionally 
been included in reprintings of the Constitution.”); Andrew L. Seidel, Dating God: What Is Year of 
Our Lord Doing in the U.S Constitution, 3 CONST. STUD. 129, 132–33 (2018)(“ "Year of our Lord" 
is not actually in the Constitution. . . . The fifty words of the attestation clause are not part of the 
legal document itself. Akhil Reed Amar clarified this point . . . .”); Michael Rosen, The 
Constitution, in Text and Spirit, AMERICAN ENTERPRISE INSTITUTE (Jan. 11, 2013), 
https://www.aei.org/articles/the-constitution-in-text-and-spirit/ (“Amar explores a debate that 
raged a few years ago about whether the lightning-rod term “the Year of Our Lord” resides in the 
Constitution itself . . . . Amar rules the “Lord” language out of bounds . . . .”); Andrew L. Seidel, 
State/Church FAQ, FREEDOM FROM RELIGION FOUND (May 2017), https://ffrf.org/faq/state-
church/item/29479-what-is-the-year-of-our-lord-doing-on-diplomas-government-documents-and-
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The Clause, Professor Amar argues, was never ratified.11 The words are not 
a part of the “official printed Constitution—the democratic one, the legal 
one, the one actually ratified by the people.”12 To evidence this contention, 
he references those acts of ratification passed in the states marking their 
respective assent to the new government order.13 Per Article VII, the 
Constitution could only be ratified by the consent of nine state conventions.14 
In time, all thirteen states endorsed the new government but did so 
inconsistently. Nine states included a copy of the Constitution’s text in their 
ratifying instruments, four did not. Of the nine that did, five omitted the 
Attestation Clause, while four included it.15 Professor Amar fixated on the 
discrepancies between the state ratification instruments, presenting the 
popular argument in his 2012 book, America’s Unwritten Constitution: 

 
Of the nine states that printed the texts of the Constitution 
that they were ratifying, a majority—five—ended the text 
with the single sentence of Article VII and thus severed off 
the witness and signature flourish. Evidently, all five states 
understood that the witness and signature language was not 
part of the official written Constitution itself. No matter how 
we count, this closing flourish was never ratified by the 
nine-state minimum required by Article VII.16 
 

 
the-constitution (“‘No matter how we count, this closing flourish was never ratified by the nine-
state minimum required by Article VII,’ concludes Amar in his book America’s Unwritten 
Constitution. This is crucial; those unratified words cannot be part of the legal Constitution 
according to the terms of the Constitution itself.”); Josh Blackman, Is “in the Year of our Lord one 
thousand seven hundred and Eighty seven” not part of the Constitution?, JOSH BLACKMAN’S BLOG 
(Aug. 31, 2012), http://joshblackman.com/blog/2012/08/31/is-in-the-year-of-our-lord-one-
thousand-seven-hundred-and-eighty-seven-not-part-of-the-constitution/ (“In response to people 
who said that the Constitution . . . had no references to God, I would turn to the last page, right after 
Article VII . . . . Apparently, that part–known as the attestation clause–is not actually part of the 
Constitution! So says Akhil Amar . . . . Huh. Go figure. I won’t make that argument anymore.”) 
11 AKHIL REED AMAR, AMERICA’S UNWRITTEN CONSTITUTION: THE PRECEDENTS AND 
PRINCIPLES WE LIVE BY 73 (2012). 
12 Id. at 72. 
13 Id. at 73.  
14 U.S. CONST. art. VII (“The ratification of the conventions of nine states, shall be sufficient for 
the establishment of this constitution between the states so ratifying the same.”). 
15 The five states that omitted the Attestation Clause were New Jersey, Maryland, South Carolina, 
Virginia, and North Carolina. 2 DOCUMENTARY HISTORY OF THE CONSTITUTION OF THE UNITED 
STATES OF AMERICA 60–61, 121, 138, 160, 290 (Washington, Dep’t of State 1894) [hereinafter 
Documentary History]. The four states that included the Attestation Clause were Pennsylvania, 
Georgia, New York, and Rhode Island. Id. at 43–44, 81–82, 189–90, 307–09. Only Delaware, 
Connecticut, Massachusetts, and New Hampshire did not include any of the Constitutional text. Id. 
at 25–26, 87–89, 93–96, 141–44. 
16 Amar, supra note 11, at 73. 
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The recent consensus coalescing around what may be dubbed the 
“establishment hypothesis”17 strips the legal Constitution of the Attestation 
Clause and the Federal Convention delegates’ signatures. This Article rejects 
that consensus and asserts the contrary.  
 

II. DEBUNKING THE ESTABLISHMENT HYPOTHESIS 
 

To defend the establishment hypothesis, one must hold at least three 
faulty assumptions about the process of ratification in order to cleave the 
Attestation Clause from the legal text of the Constitution. First, one must 
assert that the state ratifying conventions amended the Constitution after it 
left the hands of the Federal Constitutional Convention. Second, the state 
conventions must have treated the Constitution as a conglomerate of 
disparate parts rather than a unitary item, with all clauses not receiving the 
requisite nine votes de facto removed from the document. Third, the text of 
the Constitution included in the ratifying instruments passed by the state 
conventions must have represented the legal text of the document 
respectively ratified. For the purpose of this Part, this Article will assume 
that when the Continental Congress submitted the Constitution to the states 
for ratification, it included the Attestation Clause as part of the legal text.18 

 
A.  The Authority to Amend 

 
For the establishment hypothesis to have merit, the state conventions 

must have amended the Constitution contemporaneously with their 
ratification of it. State convention amendment requires, first, that the 
conventions possess the authority to amend the Federal Convention’s 
Constitution and, second, that they exercise this authority. If either premise 
does not hold, the text of the Constitution when ratified by states is 
ineffectual in discerning whether the Attestation Clause was severed. The 
inquiry would instead focus on the document transmitted to, rather than 
from, the conventions. 

While it is undisputed the state conventions could ratify and reject 
the Constitution, their authority to amend was more controversial. The 
prospect divided authorities and convention delegates of the time. In 
Pennsylvania, A Plain Citizen explained, “[t]hat the Convention ha[s] given 

 
17 So named because of Article VII’s language that the Constitution will be “establish[ed]” by the 
“ratification of the conventions of nine states.” 
18 Part III of this article evidences this assumption, but the establishment hypothesis is irrelevant if 
the legal text of the Constitution at no point included the Attestation Clause. If the Attestation 
Clause was not attached to the Constitution when Congress transmitted it to the states, the 
establishment hypothesis maintains that status quo. If it the Clause was attached upon transmission, 
then the hypothesis concludes that the states removed the Clause.  
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no power to the citizens of any state to make the smallest alteration in the 
proposed plan of government is an incontrovertible fact.”19 Cato prefaced the 
ratification debates by arguing the contrary view in his first letter published 
in New York: “The same medium that gave you this system, if it is erroneous, 
while the door is now open, can make amendments, or give you another, if it 
is required.”20 A direct response under the pseudonym Caesar asserted 
otherwise, contending Cato argued “without proper authority” and that “the 
door of recommendation is shut, and cannot be opened by the same men . . . 
we must reject in toto, or, vice versa; just take it as it is; and be thankful.”21 
In a letter to Edmund Randolph, Richard Henry Lee wrote, “[i]f it be found 
right, after mature deliberation, adopt it; if wrong, amend it at all events.”22 
However, Lee implied that amendment would require an additional federal 
convention.23 Cassius responded to Lee that the advice “seems to suppose, 
that Virginia can amend or omit it at pleasure. The arguments drawn from 
the facility, with which the last convention was obtained, to prove that 
another may be procured, are not conclusive.”24 During the New York 
ratification debates, Alexander Hamilton wrote to James Madison proposing 
amendments with the condition that if they were not adopted within a time 

 
19 A Plain Citizen, To the Honorable the Convention of the State of Pennsylvania, Philadelphia 
Independent Gazetter, 22 November 1787, IN THE DOCUMENTARY HISTORY OF THE 
RATIFICATION OF THE CONSTITUTION DIGITAL EDITION (John P. Kaminski et. al. eds., 2009), 
https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/lachlanmcintosh_to_johnwereat.pdf [hereinafter 
DOCUMENTARY HISTORY DIGITAL].  
20 Cato I, New York Journal, 27 September 1787, in DOCUMENTARY HISTORY DIGITAL, supra note 
19, https://csac.history.wisc.edu/wp-content/uploads/sites/281/2017/07/cato1.pdf. See also, e.g., A 
Plain Citizen, To the Honorable the Convention of the State of Pennsylvania, Philadelphia 
Independent Gazetter, 22 November 1787, in DOCUMENTARY HISTORY DIGITAL, supra note 19, 
https://csac.history.wisc.edu/wp-content/uploads/sites/281/2017/07/aplaincitizen.pdf (“That the 
Convention have given no power to the citizens of any state to make the smallest alteration in the 
proposed plan of government is an incontrovertible fact.”); Cassius III: To Richard Henry Lee, 
Esquire, Virginia Independent, Chronicle, 23 April 1788, in DOCUMENTARY HISTORY DIGITAL, 
supra note 19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/cassius_iii_4.23.pdf (“This advice seems to suppose, that 
Virginia can amend or omit it at pleasure. The arguments drawn from the facility, with which the 
last convention was obtained, to prove that another may be procured, are not conclusive.”).  
21 Cæsar I, New York Daily Advertiser, 1 October 1787, in DOCUMENTARY HISTORY DIGITAL, 
supra note 19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/caesar_i_10.01.pdf.  
22 1 RICHARD H. LEE, MEMOIR OF THE LIFE OF RICHARD HENRY LEE 78 (Richard H. Lee ed., 
1825). 
23 Id. (“Experience, and the actual state of things, show that there is no difficulty in procuring a 
general convention, the late one having been collected without any obstruction; nor does external 
war, or internal discord, prevent the most cool, collected, full, and fair discussion of this all-
important subject. If, with infinite ease, a convention was obtained to prepare a system, why may 
not another convention, with equal ease, be obtained to make proper and necessary amendments?”). 
24 Cassius III: To Richard Henry Lee, Esquire, Virginia Independent, Chronicle, 23 April 1788, in 
DOCUMENTARY HISTORY DIGITAL, supra note 19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/cassius_iii_4.23.pdf. 
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by the new government, the state would withdraw from the Union.25 Madison 
responded that “[t]he Constitution requires an adoption in toto, and for ever. 
It has been so adopted by the other States. An adoption for a limited time 
would be as defective as an adoption of some of the articles only. In short 
any condition whatever must [vitiate] the ratification.”26  

While the war of words unfolded in the papers, the delegates at the 
state conventions addressed the practical applications of these arguments. 
Following the transmission of the Constitution and accompanying texts to 
the state executives on September 28, 1787, the states began to convene and 
deliberate. Delaware punched first, ratifying the Constitution in a unanimous 
vote on December 7. Pennsylvania, New Jersey, Georgia, and Connecticut 
followed in quick succession, ratifying without apparent amendment and 
getting the Federalists more than halfway to victory before the conclusion of 
January 1788.27 The momentum faltered in Massachusetts. That 
convention’s sharp division prompted a Federalist proposal to amend the 
Constitution, resulting in a unique manner of acquiescence since dubbed the 
Massachusetts Compromise. As several of the later state conventions 
followed this model, the Massachusetts convention’s debates on pre-
ratification amendment to the Constitution are instructive.  

Cognizant of the dissension in the Massachusetts Ratifying 
Convention, the Federalists therein turned to a conciliatory measure 
designed to assuage the Anti-Federalist concerns while still ultimately 
achieving state ratification. Though gout precluded convention president 
John Hancock’s attendance at the early portions of the convention, he entered 
in the waning days to “hazard a proposition” for the delegates’ 
consideration.28 Hancock proposed that the convention attach recommended 
amendments to its assent.29 A so-far-mostly-silent Samuel Adams, one of the 
convention’s swing votes, spoke next to endorse the proposal and motion for 
its consideration.30 A delegate seconded the motion, and the secretary read it 

 
25 Letter from Alexander Hamilton to James Madison (July 8, 1788), reprinted by FOUNDERS 
ONLINE, NAT’L ARCHIVES, https://founders.archives.gov/documents/Hamilton/01-05-02-0012-
0057.  
26 Letter from James Madison to Alexander Hamilton (July 20, 1788), reprinted by FOUNDERS 
ONLINE, NAT’L ARCHIVES, https://founders.archives.gov/documents/Madison/01-11-02-0131.  
27 New Jersey and Georgia ratified the Constitution unanimously. The minority in Pennsylvania 
wrote a publicized dissent which, among other things, complained that the majority restrained them 
from proposing amendments. NATHANIEL BREADING ET. AL., THE ADDRESS AND REASONS OF 
DISSENT OF THE MINORITY OF THE CONVENTION, OF THE STATE OF PENNSYLVANIA, TO THEIR 
CONSTITUENTS (1787).  
28 2 DEBATES IN THE SEVERAL STATE CONVENTIONS, ON THE ADOPTION OF THE FEDERAL 
CONSTITUTION 122 (Jonathan Elliot ed., 1974) [Hereinafter ELLIOT’S DEBATES]. 
29 See id. at 122–23.  
30 See id. at 123–25. Among Adams’s few motions prior to his speech endorsing Hancock’s 
proposal was one that called for the convention to “attend morning prayers, daily, and that the 
gentlemen of the clergy, of every denomination, be requested to officiate in turn.” Id. at 2. 
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from the table.31 Two speeches followed.32 Delegate Daniel Taylor argued 
that he liked the idea of amendments but had “read the several authorities 
which provided for the meeting of Conventions, [and] did not see in any of 
them any power given to propose amendments. . . . [The convention] must 
take the whole, or reject the whole.”33 The reason for this omission, delegate 
George Cabot contended, was because amendments “were provided for in 
the [fif]th article of the Constitution.”34 Debate concerning Hancock’s 
proposal wove throughout the remainder of the convention. The delegates 
first considered their legal authority to act on the proposal. On February 4, 
two days before ratification, delegate Charles Jarvis delivered a speech 
ostensibly settling the issue in favor of the convention’s authority to amend: 

 
If we have no right, sir, to propose alterations, there remains 
nothing further to be attempted, but to take the final 
question, independent of the propositions for amendment. 
But I hope the mere assertion of any one is not to operate as 
an argument in this assembly; and we are not yet waiting for 
evidence to prove this very singular position, which has 
been so often repeated. If we have a right, sir, to receive or 
reject the Constitution, surely we have an equal authority to 
determine in what way this right shall be exercised. It is a 
maxim, I believe, universally admitted, that, in every 
instance, the manner in which every power is to be exerted, 
must be in its nature discretionary with that body to which 
this power is delegated. If this principle be just, sir, the 
ground which has been taken to oppose your excellency’s 
proposals, by disputing the right of recommending 
alterations, must be necessarily relinquished. But gentlemen 
say, that they find nothing about amendments in the 
commission under which they are acting, and they conceive 
it neither agreeable to the resolution of the legislature, nor 
to the sense of their constituents, that such a scheme should 
be adopted. Let us inquire, then, sir, under what authority 

 
31 Id. at 125. 
32 Id.  
33 Id. See also id. at 138 (“Mr. WIDGERY said, he did not see the probability that these amendments 
would be made, if we had authority to propose them. He considered, he said, that the Convention 
did not meet for the purpose of recommending amendments, but to adopt or reject the Constitution. 
He concluded by asking, whether it was probable that those states who had already adopted the 
Constitution would be likely to submit to amendments.”); Id. at 140 (“Gen. THOMPSON said, we 
have no right to make amendments. It was not, he said, the business we were sent for . . . . However, 
as to the amendments, he could not say amen to them, but they might be voted for by some men—
he did not say Judases.”). 
34 Id.  
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we are acting, and to what tribunal we are amenable. Is it, 
then, sir, from the late federal Convention that we derive that 
authority? Is it from Congress, or is it even from the 
legislature itself? It is from neither, sir. We are convened in 
right of the people, as their immediate representatives, to 
execute the most important trust which it is possible to 
receive; we are accountable, in its execution, to God only, 
and our own consciences. . . . The arguments of those 
gentlemen who oppose any propositions of amendments, 
amount simply to this, sir, — that the whole people of 
Massachusetts, assembled by their delegates, on the most 
solemn and interesting occasion, are not at liberty to resolve 
in what form this trust shall be executed. When we reflect 
seriously and coolly on this point, I think, sir, we shall doubt 
no longer.35 
 
The majority, conceiving themselves to have justified the power of 

at least proposing amendment, considered the form thereof. On Hancock’s 
proposal, Adams remarked, “[t]he only difficulty on gentlemen’s minds is, 
whether it is best to accept this Constitution on conditional amendments, or 
to rely on amendments in future, as the Constitution provides.”36 Hancock’s 
proposal supported the latter proposition. Those in favor of the proposal 
argued that conditional amendments “must operate as a total rejection.”37 
Again, Jarvis eloquently explained this rationale: 

 
As so many other states have received the Constitution as it 
is, how can it be made to appear that they will not adhere to 
their own resolutions? and should they remain as warmly 
and pertinaciously attached to their opinion as we might be 
decidedly in favor of our own sentiments, a long and painful 
interval might elapse before we should have the benefit of a 
federal Constitution. I have never yet heard an argument to 
remove this difficulty. Permit me to inquire of gentlemen 

 
35 Id. at 151–52. See also id. at 154–55 (statement of Fisher Ames) (“Before he proceeded to discuss 
this question, he wished to notice two objections, which had been urged against his excellency’s 
proposition — that this Convention, being confined in their powers to reject or ratify the 
Constitution as it is, have no right to propose amendments; and that the very propositions imply the 
Constitution is not perfect, and amount to a confession that it ought to be rejected. It is well that 
these objections were not made by a lawyer: they would have been called quibbles, and he would 
have been accused of having learned them at the bar. Have we no right to propose amendments? 
This is the fullest representation of the people ever known, and if we may not declare their opinion, 
and upon a point for which we have been elected, how shall it ever be known?”). 
36 Id. at 124. 
37 Id. at 152. 
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what reason we have to suppose that the states which have 
already adopted the Constitution will suddenly consent to 
call a new convention at the request of this state. Are we 
going to expose the commonwealth to the disagreeable 
alternative of being forced into a compliance, or of 
remaining in opposition, provided nine others should agree 
to receive it? As highly as some persons talk of the force of 
this state, I believe we should be but a feeble power, 
unassisted by others, and detached from the general benefit 
of a national government. We are told that, under the 
blessing of Providence, we may do much. It is very true, sir, 
but it must be proved that we shall be most likely to secure 
the approbation of Heaven by refusing the proposed 
system. . . . The remaining seven states will have our 
example before them; and there is a high probability that 
they, or at least some of them, will take our conduct as a 
precedent, and will perhaps assume the same mode of 
procedure. Should this be the fact, their influence will be 
united to ours.38 
 

Fisher Ames emphasized this point in a speech the following morning, 
arguing that “[i]f we accept upon condition, shall we have a right to send 
members to the new Congress? We shall not; and, of course, this state would 
lose its voice and influence in obtaining the adoption of the amendments. 
This is too absurd to need any further discussion.”39 The majority view of the 
convention believed that pre-ratification amendment amounted to a 
rejection. Thus, the only manner of amendment that likewise ratified the 
Constitution was that done after ratification in accordance with the 
document’s Article V.  

Hancock’s proposal, since labeled the Massachusetts Compromise, 
achieved its compromising aims. The state ratified the Constitution 187 yeas 
to 168 nays.40 The language of the ratification is of particular interest. First, 
the act announced that the delegates “in the name and in behalf of the people 
of the commonwealth of Massachusetts, assent to and ratify the said 
Constitution for the United States of America.”41 The assent preceded a 
second section, which described the proposal for amendment: 

 

 
38 Id. at 152–53. 
39 Id. at 156–57.  
40 Id. at 181. 
41 Id. at 176. 
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And, as it is the opinion of this Convention, that certain 
amendments and alterations in the said Constitution would 
remove the fears and quiet the apprehensions of many of the 
good people of the commonwealth, and more effectually 
guard against an undue administration of the federal 
government, the Convention do therefore recommend that 
the following alterations and provisions be introduced into 
the said Constitution . . . . And the Convention do, in the 
name and in the behalf of the people of this commonwealth, 
enjoin it upon their representatives in Congress, at all times, 
until the alterations and provisions aforesaid have been 
considered, agreeably to the [fif]th article of the said 
Constitution, to exert all their influence, and use all 
reasonable and legal methods, to obtain a ratification of the 
said alterations and provisions, in such manner as is 
provided in the said article.42 
 

Thus, the Massachusetts Convention believed itself to be ratifying an 
unamended Constitution to which it appended recommended amendments 
for a future Congress to consider. South Carolina, New Hampshire, Virginia, 
New York, North Carolina, and Rhode Island all ostensibly adopted the 
Constitution in the same manner.43 

The establishment hypothesis proposes that the state ratification 
instruments de facto removed the Attestation Clause from the legal text of 
the Constitution—which is to say these documents amended out the Clause.44 
To allege this, the establishment hypothesis must prove conventions enacted 
pre-ratification amendments. Indeed, at least the Massachusetts Ratifying 
Convention believed it possessed the authority to amend the Constitution 
before ratification, but it did no such thing.45 The establishment hypothesis 
is against the weight of contemporary authority and accuses the conventions 
of unintentionally doing that which most voted expressly against. Congress, 
the state ratifying conventions, and the people all believed the Constitution 

 
42 Id. at 177–78. 
43 See 2 DOCUMENTARY HISTORY, supra note 15, at 139–40 (South Carolina), 141–44 (New 
Hampshire), 145–46 (Virginia), 190–96 (New York), 270–75 (North Carolina), 316–20 (Rhode 
Island). 
44 AMAR, supra note 11, at 73 (“Of the nine states that printed the texts of the Constitution that they 
were ratifying, a majority—five—ended the text with the single sentence of Article VII and thus 
severed off the witness and signature flourish.”). 
45 See ELLIOT’S DEBATES, supra note 28, at 151–52; 2 DOCUMENTARY HISTORY, supra note 15, 
at 93 (“The Convention having impartially discussed, & fully considered The Constitution for the 
United States of America, reported to Congress by the Convention of Delegates from the United 
States of America . . . . Do in the name & in behalf of the People of the Commonwealth of 
Massachusetts assent to & ratify the said Constitution for the United States of America.”). 
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to have been ratified in toto, without amendment, just as the Father of the 
Constitution insisted it must be. 
 

B. A Conglomerate of Clauses 
 

Even if the state conventions did unintentionally amend the 
Constitution, the establishment hypothesis remains practically impossible. 
The hypothesis alleges the Attestation Clause, by itself, “was never ratified 
by the nine-state minimum required by Article VII.”46 Thus, the hypothesis 
proposes a novel and unworkable method of constitutional ratification. 

To argue that the conventions could reject a single clause of the 
Constitution while ratifying the remainder in one cycle of voting is to 
propose that Congress did not transmit to the states a unitary document for 
ratification but rather a set of disparate clauses to pick and choose from, with 
only those receiving approbation from nine states comprising the ratified 
Constitution. For if the Constitution is treated as a unitary item, a state’s 
ratification of an altered document would constitute a rejection of the 
transmitted Constitution and the proposal of a new one. As Hamilton 
explained in The Federalist 85, “[t]he moment an alteration is made in the 
present plan, it becomes, to the purpose of adoption, a new one, and must 
undergo a new decision of each state. To its complete establishment 
throughout the Union, it will therefore require the concurrence of thirteen 
states.”47 James Madison, agreeing with this view, noted its practical 

 
46 AMAR, supra note 11, at 73. 
47 THE FEDERALIST No. 85 (Alexander Hamilton) (Clinton Rossiter ed., 1961). See also Lachlan 
McIntosh to John Wereat, Skidoway Island, 17 December 1787, in DOCUMENTARY HISTORY 
DIGITAL, supra note 19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/lachlanmcintosh_to_johnwereat.pdf (“If, therefore, we reject 
the whole or any part of it, I fear we will remain, for a considerable time at least, without remedy 
in the same unconnected state we now are in, as it appears to be so constructed that the whole or 
none of it must stand or fall together; and should it be found necessary to call another convention 
of the United States to amend it, we cannot expect the last illustrious members will serve again, 
and the determination of any others less dignified will not have the same general influence and may 
miscarry also.”); New York, Hudson Weekly Gazette, 17 June 1788, in Documentary History 
Digital, supra note 19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/ny_hudson_weeklyjournal6.17.pdf (“To amend before the 
adoption will require that all the states who are to become members of the new confederacy, should 
adopt all the amendments that shall be adopted by any one. For example, if five amendments should 
be proposed by a new general convention, and adopted by one state, every other state that should 
not adopt them all would effectually reject the constitution. That is, the consent of the whole thirteen 
will be necessary to obtain any one amendment, however salutary.”); A Plain Citizen, To the 
Honorable the Convention of the State of Pennsylvania, Philadelphia Independent Gazetteer, 22 
November 1787, in DOCUMENTARY HISTORY DIGITAL, supra note 19, 
https://csac.history.wisc.edu/wp-content/uploads/sites/281/2017/07/aplaincitizen.pdf (“[T]he 
different states, unless when convened together, can never be unanimous in anything. . . . Is there, 
then, the smallest probability that the alterations, which might please any particular state, would be 
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application in a speech before the Virginia Ratifying Convention: “[To] call 
on the States to rescind what they have done, and confess that they have done 
wrong, and to consider the subject again, it will produce such unnecessary 
delays and is pregnant with such infinite dangers, that I cannot contemplate 
it without horror.”48  

Given the improbability—and, as time progressed, mathematical 
impossibility—of nine states ratifying the same amendments in this first 
round of conventions, Anti-Federalists tacitly accepted this premise and 
proposed a second national convention to coalesce the disparate state 
amendments into a single document that the states would again vote upon. 
In the last debate before engrossment at the Federal Convention, Edmund 
Randolph presented a motion “that amendments to the plan might be offered 
by the state conventions, which should be submitted to, and finally decided 
on by, another General Convention.”49 Both George Mason and Elbridge 
Gerry voiced support for the motion, with Mason arguing that a “second 
Convention will know more of the sense of the people, and be able to provide 
a system more consonant to it. It was improper to say to the people, take this 
or nothing.”50 Every state voted against Randolph’s motion. He, Mason, and 
Gerry then became the only three delegates present to not pen their names 
on the engrossed Constitution. However, Randolph’s motion outlived the 

 
accepted by the others? Certainly, there is not. . . . [W]e should have a parcel of narrow, partial and 
illiberal proposals, jumbled together in one confused chaos, which would require no less than the 
omnipotent fiat of Jehovah to reduce them to order or to consistency with each other.”); An 
Impartial Citizen, Petersburg Virginia Gazette, 10 January 1788, in DOCUMENTARY HISTORY 
DIGITAL, supra note 19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/an_impartial_citizen.pdf (“It is seemingly impracticable to 
adopt another mode of amending, as the very circumstance of this frame of government’s being 
objected to, strongly proves the difficulty of a general concurrence by all the States, with any 
proposition. . . . I therefore contend that though we have indisputably a right to propose 
amendments, yet it is unnecessary and inexpedient to exercise that right on the present occasion, 
and that rejection or adoption of this Constitution is the alternative.”); James Innes Speech in the 
Virginia Ratifying Convention, 25 June 1788, in DOCUMENTARY HISTORY DIGITAL, supra note 
19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/james_innes_speech6.25.pdf (“Virginia is about dictating again 
to the other States. Eight States have exercised their sovereignty in ratifying it. Yet with a great 
deal of humility we ask them to rescind, and make such alterations as the ancient dominion shall 
think proper. States are but an aggregate of individuals. Would not an individual spurn at such a 
requisition? They will say, It has been laid before you, and if you do not like it, consider the 
consequences. We are as free, sister Virginia, and as independent, as you are; we do not like to be 
dictated to by you. But say Gentlemen, we can afterwards come into the Union—We may come in 
at another time,—that is, if they do not accede to our dictatorial mandate. They are not of such a 
yielding, pliant stuff, as to revoke a decision founded on their most solemn deliberations, to gratify 
our capricious wishes.”). 
48 James Madison Speech in the Virginia Ratifying Convention, 25 June 1788, in DOCUMENTARY 
HISTORY DIGITAL, supra note 19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/jamesmadison_speech6.25.pdf.  
49 5 ELLIOT’S DEBATES, supra note 28, at 552. 
50 Id. at 552–53.  
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Federal Convention and found new life on the lips of Anti-Federalists during 
the state conventions.51  

In opposition to this sentiment, the Federalists argued that a second 
convention would lead only to further division.52 Madison wrote in a letter 
to Randolph, “a second experiment would be either wholly abortive, or 
would end in something much more remote from your ideas and those of 
others who wish a salutary Government, than the plan now before the 
public.”53 The states did not call a second convention.  

Thus, if one assumes the state ratification instruments contained the 
legal text of the document—as the establishment hypothesis must54—and the 
Constitution is considered a unitary item, the discrepancy between the states 
on the matter of the Attestation Clause implies that the Constitution was not 
ratified. No single version of the Constitution received nine votes.55 
However, the establishment hypothesis asserts that the Constitution was 
ratified. The hypothesis also maintains that five state conventions did not 
ratify the Attestation Clause and, in so doing, cleaved the Clause from the 
document while ratifying the remainder. This assertion of partial ratification 

 
51 See, e.g., Candidus I, Boston Independent Chronicle, 6 December 1787, in DOCUMENTARY 
HISTORY DIGITAL, supra note 19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/candidus_1.pdf (“On the other hand, if the State Conventions do 
not approve of every paragraph, must the whole plan become null and void? . . . The State 
Conventions in case any alterations are required, have it in their power to choose delegates to meet 
again in Continental Convention.”). 
52 See, e.g., A Jerseyman: To the Citizens of New Jersey, Trenton Mercury, 6 November 1787 
(excerpt), in DOCUMENTARY HISTORY DIGITAL, supra note 19, https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/ajerseyman.pdf (“[I]s it probable that a future convention 
(which at this rate would be necessary) would agree on better ground for the whole, than the late 
one? No, it would be idle to suppose it.”); A Citizen of New-York: An Address to the People of the 
State of New York, 15 April 1788, in DOCUMENTARY HISTORY DIGITAL, supra note 19, 
https://csac.history.wisc.edu/wp-content/uploads/sites/281/2017/07/a_citizen_of_newyork.pdf 
(“The States of Georgia, Delaware, Jersey and Connecticut, have adopted the present plan with 
unexampled unanimity; they are content with it as it is, and consequently their deputies, being  
apprized of the sentiments of their Constituents, will be little inclined to make alterations, and  
cannot be otherwise than averse to changes which they have no reason to think would be  agreeable 
to their people—some other States, tho’ less unanimous, have nevertheless adopted it by very 
respectable majorities; and for reasons so evidently cogent, that even the minority in  one of them, 
have nobly pledged themselves for its promotion and support.”). 
53 Letter from James Madison to Edmund Randolph (Apr. 10, 1788), reprinted by FOUNDERS 
ONLINE, NAT’L ARCHIVES, https://founders.archives.gov/documents/Madison/01-11-02-0016. 
The letter continued, “It is to be considered also that besides the local & personal pride that wd. 
stand in the way, it could not be a very easy matter to bring about a reconsideration and recision of 
what has will certainly have been done in six and probably eight States, and in several of those by 
unanimous votes.”  
54 Part II.C considers this assumption in detail. 
55 Part II.C supports this proposition. As an example, consider the Attestation Clause. Ignoring the 
divergences in form, four states even included the clause in their ratifying instrument. Thus, the 
version of the Constitution that includes the Attestation Clause would not meet the nine-state 
ratification requirement. Additionally, only five states passed a constitution devoid of the 
Attestation Clause. That version of the Constitution, too, did not meet the nine-state threshold.  



SPRING 2022 THE DARTMOUTH LAW JOURNAL 89 

Spring 2022 THE DARTMOUTH LAW JOURNAL 89 

 

through omission is only coherent if, first, all of the above contemporary 
authority is incorrect in its characterization of pre-ratification alteration, and, 
second, if the state conventions conceived of the proposed Constitution as a 
group of individual parts up for ratification. In the unlikely event the first 
statement is true, the second is impossible.  

A conception of the proposed Constitution as a group of disparate 
parts up for ratification by the states produces the immediate practical 
difficulty of determining how large each “part” of the Constitution is. The 
establishment hypothesis implies that nine states, in compliance with Article 
VII, must have included the text of the Constitution being ratified in their 
ratifying instruments. But only nine states did so.56 Given Article VII’s nine-
state threshold, even one divergence in any state ratification instrument was 
enough to prevent the divergent part’s ratification. Suppose a state ratifying 
instrument omitted a word from a clause, incidentally or otherwise. The 
implications of this omission under the establishment hypothesis are not 
entirely evident. Is only the word removed from the Constitution’s legal text? 
The sentence? The clause? The article? Neither reason nor the hypothesis 
can supply an answer.  

Conveniently, the Attestation Clause—the sole focus of this novel 
mode of constitutional verification—makes for a straightforward application 
of the rule. The five states omitting the Clause omitted it in its entirety. 
Though Professor Amar limits the application of the establishment 
hypothesis to the Attestation Clause, one may extend its reasoning to cleave 
even more. The state ratification instruments are replete with transcription 
errors. In comparing the ratification instruments of even the first two states 
that attempted to inscribe the Constitution therein, a relevant divergence 
appears as early as Article 1, Section 3: 

 
Pennsylvania Act Ratifying the Constitution  
No person shall be a Senator who shall not have attained to 
the age of thirty years, and be nine years a citizen of the 
United States, and who shall not, when elected, be an 
inhabitant of that state for which he shall be chosen.57 
 
New Jersey Act Ratifying the Constitution 
No person shall be a Senator who shall not have attained to 
the age of thirty years, and been nine years a citizen of the 

 
56 It is not immediately clear how the establishment hypothesis would treat the states which did not 
include the Constitution in their ratification instruments. The very fact that four nearly-sovereign 
states chose to defer this magisterial framing power to the other states is a further indictment of the 
hypothesis.  
57 2 DOCUMENTARY HISTORY, supra note 15, at 29.  
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United States, and who shall not, when elected, be an 
inhabitant of that State for which he shall be chosen.58 
 

The difference lies in the alteration of “been nine years a citizen” to “be nine 
years a citizen” by the Pennsylvania convention. Using the logic of the 
establishment hypothesis, at least the last two letters of the word “been” 
cannot be considered part of the Constitution’s legal text regardless of how 
the remaining seven state ratifying conventions wrote the word. The letters 
“en” were never ratified by the nine-state minimum demanded by Article 
VII. It is not the same to “be nine years a citizen” and to have “been nine 
years a citizen.” The imprecise logic of the establishment hypothesis might 
engender greater implications than even this. The error might doom the 
sentence, Section 3, or the whole of Article I.  

The contemporary authorities agreed that amendment by the state 
conventions to the proposed Constitution was not as simple as leaving out a 
clause. Any legally binding addition or omission, assuming amendment as a 
legitimate power held by the state conventions, required one of two things to 
occur. First, nine states could approve the amended Constitution in their state 
conventions. That failing, second, the states could convene another federal 
convention to rectify their disparate instruments and vote to approve the 
resulting product according to the procedures elucidated therein.59 Neither 
occurred.  

 
C. Out of Many, None 

 
The establishment hypothesis finally must assume that the 

transcriptions of the Constitution in the state ratifying instruments 
represented the exact text of the document ratified. If the legal text is found 
outside of the state instruments, that several states did or did not include 
portions of the Constitution therein implies a mistake of no legal 
significance. 

The implications of this assumption are particularly dramatic when 
one considers them in tandem with the view described above—that a state’s 
alteration of any portion of the Constitution represented its tacit rejection and 
the proposal of a new document. If one takes the contemporaneous 
authorities at their word on that proposition, then the assumption that 
authorities must discern the legal text from the state ratifying instruments 
implies that the states never ratified the Constitution. No two renditions of 
the Constitution wholly match. The documents omit various commas, 
diverge in the placement of capital letters, and misspell words. Since only 

 
58 Id. at 48 (emphasis added).  
59 A second convention could presumably alter Article VII.  
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nine states included the text of the document they ratified in their 
instruments, the establishment hypothesis supposes that even one 
divergence—one haphazard move on the part of a wayward scrivener—was 
enough to doom the portion to failure and forgo the work of the Federal 
Convention. The status of the Constitution as a ratified document indicates 
the hypothesis’s apparent incongruity. This piecemeal manner of 
determining the legal text of the Constitution is untenable.  

Ignoring this objection, the Continental Congress likewise operated 
in a manner inconsistent with the notion of vesting legal relevance in the 
state texts. After the ninth state—New Hampshire—successfully voted to 
ratify the Constitution, the Continental Congress formed a committee with 
the purpose of “putting the said constitution into operation in pursuance of 
the resolutions of the late federal Convention.”60 First, the Continental 
Congress expressly provided for putting into operation the resolution of the 
Federal Convention, not the state instruments.61 Second, if the state 
instruments did not ratify some preexisting Constitution, the ninth 
ratification would require action on the part of the Continental Congress to 
compare this document to the other submitted ratification instruments to 
discern which parts had been ratified by nine states and which had not. At 
the moment of New Hampshire’s ratification, this action was impossible, as 
only five states had so far included an inscription of the Constitution in their 
ratifying instruments.62 Government under the Constitution began on March 
4, 1789. By that point, only seven states had included the Constitution’s text 
in their ratifying instruments making the side-by-side comparison suggested 
by the establishment hypothesis impossible until after governance under the 
document began.63 

The record book “Ratifications of the Constitution” emphasizes the 
lack of relevance assigned to the state ratifying instruments’ transcriptions of 
the Constitution. Following a contemporary practice, the record book took 
the documents relevant to the Constitution’s ratification and copied them 
within a single volume. Secretary Thomas’s office kept the book, and his 
clerk, Benjamin Bankson, is credited with the entries through 1788.64 The 
book contains first a transcription of the proposed Constitution and the state 
ratification instruments. In transcribing the instruments, “Bankson’s Journal” 
never includes the portion of the instrument inscribing the Constitution’s text 

 
60 34 JOURNALS OF THE CONTINENTAL CONGRESS 281 (Worthington C. Ford et al. eds., 1937).  
61 2 DOCUMENTARY HISTORY, supra note 15, at 161. 
62 Delaware, Connecticut, Massachusetts, and New Hampshire did not include any constitutional 
text in their ratifying acts. Rhode Island was the ninth state to include the constitutional text and 
did not ratify until 1790.  
63 North Carolina ratified the Constitution on November 21, 1789, and Rhode Island on May 29, 
1790. 2 DOCUMENTARY HISTORY, supra note 15. 
64 See S. Doc. No. 49, at 73 (1st Sess. 1961) (historical notes authored by Denys P. Myers). 
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and instead interpolates a note referencing the transcription of the 
Constitution at the start of the book.65 If Congress meant to give the text of 
the constitutions in the state instruments the legal significance proposed by 
the establishment hypothesis, Bankson inexcusably omits the most crucial 
parts of the instruments. However, the reference to an earlier transcription, 
with no effort to note any discrepancies between the constitutions in the state 
ratifying instruments, indicates that Congress—or at least its secretary—had 
little interest in what the states said the Constitution was.  
 

D. Conclusion 
 

The establishment hypothesis proposes that because five states’ 
ratification instruments did not include the Attestation Clause in their 
transcriptions of the Constitution, the Clause did not reach the Article VII 
threshold for ratification and is therefore not a part of the legal text of the 
Constitution. By extension, it proposes that even though no state convention 
or delegate conceived itself to be making a pre-ratification amendment, five 
did so unintentionally. It proposes that even though contemporary authorities 
were nearly unanimous in their belief that any amendment amounted to a 
tacit rejection of the entire Constitution, this amendment did no such thing. 
It proposes a novel view of ratification where only the portions of the 
Constitution that nine state ratification instruments included are a part of the 
Constitution’s legal text. And finally, it locates the legal text of the 
Constitution in the state ratification instruments. If any of the above 
propositions lack veracity, the establishment hypothesis cannot stand. This 
Part argues that not one of these essential propositions has any merit.  
 

III. THE ARCHETYPE CONSTITUTION  
 

Debunking the establishment hypothesis does little to verify the 
Attestation Clause’s position in the legal text of the Constitution and instead 
solely discredits the state ratifying instruments as the arbiter of this fact. One 
must discover the answer elsewhere. Inherent in the proposition that one can 
ascertain an answer is the presupposition that there exists a document that is 
the legal and true Constitution. That document is often called the Archetype 
Constitution, and its purported existence is neither new nor disputed.  

 
65 See RATIFICATION OF THE CONSTITUTION (“BANKSON’S JOURNAL”) 1786–91, Roll 10, Target 
17 (Nat’l Archives & Records Admin.) available at https://www.fold3.com/image/9265402. The 
transcription of the Maryland Constitution provides one example of the practice. On page 113, 
Bankson replaces the Constitutional text with “(Vide page 45 @ 70)” with the journal’s 
transcription of the Constitution running from page 45 to 70.  
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In 1961, the Senate designated an Archetype and printed 10,300 
copies of the same as a Senate Document for its personal use.66 The 
Constitution contained within was an accurate reproduction of a September 
28, 1787, print by John McLean. This September 28 print was the version of 
the Constitution transmitted to the state legislatures, ratified by the state 
conventions, and acted upon by the Continental Congress. Additionally, 
when the new Congress assembled for its first session under the Constitution, 
it resolved on July 6, 1789, that a “correct Copy” of the Constitution be 
prefixed to its first session laws––that copy was also a reproduction of the 
September 28 print.67 This print is the legal Constitution of the United States. 
It is appended.  

This simplistic identification is complicated, but not invalidated, by 
considering the Constitution’s varied prints. Yet, this obfuscation is 
necessary for a thorough understanding of the Archetype’s bibliography and 
the confirmation of Congress as the unlikely arbiter of fact. Before the first 
state ratification, there had been more than 150 printings of the 
Constitution.68 This explosion of source material compounded the printing 
errors of the first issues, and, for that reason, the analysis below follows only 
the printings solicited by authorities.69 

The first relevant print of the Constitution is a six-page document by 
the Philadelphia shop of Dunlap and Claypoole done on September 18, 1787. 
The print originated in the Federal Convention’s waning days when the 
present states unanimously assented to the Constitution, ordered it be 
engrossed and 500 printed copies struck on Saturday, September 15.70 At its 
final meeting two days later, the convention delegates signed the engrossed 

 
66 See S. Doc. No. 49, supra note 64, at 19; See also JOURNAL OF THE SENATE OF THE UNITED 
STATES OF AMERICA: FIRST SESSION OF THE EIGHTY-SEVENTH CONGRESS 484 (1961). 
67 ACTS PASSED AT A CONGRESS OF THE UNITED STATES OF AMERICA: BEGUN AND HELD AT THE 
CITY OF NEW-YORK, ON WEDNESDAY THE FOURTH OF MARCH IN THE YEAR M,DCC,LXXXIX, 
AND OF THE INDEPENDENCE OF THE UNITED STATES THE THIRTEENTH 3 (1789).  
68 Leonard Rapport, Printing the Constitution: The Convention and Newspaper Imprints, August–
November 1787, 2 PROLOGUE J. NAT’L ARCHIVES 69, 89 (1970). 
69 See generally id. See also S. DOC. NO. 49, supra note 64. This subject is not contentious. The 
Center for the Study of the American Constitution names Rapport “an authoritative source on the 
history of the printing of the Constitution and subsequent reprinting throughout the states.” The 
Senate approved Myers’s research as a Senate Document.  
70 See 5 ELLIOT’S DEBATES, supra note 28, at 553 (Madison wrote “[o]n the question to agree to 
the Constitution, as amended, all the states, ay. The Constitution was then ordered to be engrossed, 
and the House adjourned.”). See also 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787 at 
634 (Max Farrand ed., 1911) (McHenry wrote, “[t]he question being taken on the system agreed to 
unanimously—Ordered to be engrossed and 500 copies struck— Adjourned till monday the 17th.”); 
2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra note 70, at 18 (George 
Washington’s diary entry confirms McHenry’s journal: “adjourned ’till Monday that the 
Constitution which it was proposed to offer to the People might be engrossed — and a number of 
printed copies struck off.”).  
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parchment.71 At adjournment, Dunlap and Claypoole had a copy of the final 
text and a deadline of ten o’clock the next morning—the time at which a 
New York stagecoach was scheduled to depart carrying convention secretary 
William Jackson, and the newly minted Constitution, to the Continental 
Congress.72 With only a few changes from the earlier prints, the printer easily 
met the deadline, and the print sped off to the body it proposed to annul. 
Jackson delivered the engrossed Constitution, a resolution by the Federal 
Convention recommending its manner of approbation, and a letter of 
transmittal signed by George Washington to President of the Continental 
Congress Arthur St. Clair on September 20.73 Jackson likely distributed the 
printed versions for popular consumption as well. The second relevant print 
of the Constitution is a four-page Pennsylvania Packet published by Dunlap 
and Claypoole on September 19. This print likewise appended the resolution 
of the Federal Convention and the letter of transmittal by Washington. It is 
often called, if incorrectly, the first public printing of the Constitution.74 
Among the several Pennsylvania papers which printed the document, the 
Pennsylvania Packet appears to be the purest.75 The third relevant print of 
the Constitution is the four-page Supplement to the Independent Journal 
done by McLean in Hanover Square, New York. The print, completed on 
September 22, 1787, follows the September 19 Pennsylvania Packet.76 

McLean then printed the Archetype, the final print of the 
Constitution considered by this Article. On September 28, Congress 
“Resolved Unanimously that the said Report with the resolutions and letter 
accompanying the same be transmitted to the several legislatures in Order to 
be submitted to a convention of Delegates chosen in each state by the people 
thereof in conformity to the resolves of the convention made and provided 
in that case.”77 The Continental Congress secretary, Charles Thomson, then 
needed copies of the document for transmission to the legislatures. After 
some corrections to the Supplement to the Independent Journal, Thomson 
commissioned 100 copies of this McLean print.78 The four-page document 
began with the Constitution and included the convention resolution, 

 
71 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra note 70, at 648 
72 See Rapport, supra note 68, at 75. 
73 See 33 JOURNALS OF THE CONTINENTAL CONGRESS, supra note 60, at 488 n.2. The report was 
read aloud. The journal makes no such note, but it is expressed in a September 21, 1787, letter from 
William Bingham to Thomas Fitzsimons: “It is unlikely that the engrossed copy was actually read, 
since printed copies of the Convention text were available and would be more convenient to read. 
In any case the reading would not show the differences in capitalization and other variations 
between the engrossed and printed copies.” S. DOC. NO. 49, supra note 64, at 55 n. 21. 
74 See Rapport, supra note 68, at 80. 
75 See id. at 82. 
76 See id. at 83–84. 
77 33 JOURNALS OF THE CONTINENTAL CONGRESS, supra note 60, at 549. 
78 See S. DOC. NO. 49, supra note 64, at 56–57. 
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Washington’s letter, and the September 28 Congressional resolution 
transmitting the documents. Thomson drafted a circular letter, signed the 
prints, and sent the documents to the state executives.79 The state executives 
forwarded the report to their legislatures, which then reproduced it for public 
consumption.80 Several states still possess their copy of this four-page 
printed Archetype.81 

The establishment hypothesis is grounded in a correct emphasis on 
the ratification of the Constitution by the states. In a speech before the House 
of Representatives after ratification, Madison expressed a desire that the 
interpreters of the Constitution look not to the Federal Convention but those 
of the states. He said, 

 
As the instrument came from [the Federal Convention] it 
was nothing more than the draft of a plan, nothing but a dead 
letter, until life and validity were breathed into it by the 
voice of the people, speaking through the several State 
Conventions. If we were to look, therefore, for the meaning 
of the instrument beyond the face of the instrument, we must 
look for it, not in the General Convention, which proposed, 
but in the State Conventions, which accepted and ratified the 
Constitution. To these also the Message had referred, and it 
would be proper to follow it.82 
 

Justice John Marshall similarly explained, “[t]he Convention which framed 
the Constitution was indeed elected by the State legislatures. But the 
instrument, when it came from their hands, was a mere proposal, without 
obligation, or pretensions to it. . . . From these [state] conventions the 
Constitution derives its whole authority.”83 The document left the Federal 
Convention mere parchment and materialized into the supreme law of the 
land with New Hampshire’s ratification. The operative question then, and the 
question that the establishment hypothesis correctly endeavored to answer, 
is: what exactly did the states ratify?  

The congressional print of September 28, as the Constitution mailed 
to the states for the express purpose of ratification, is the appropriate answer 
to the inquiry. Further, the copy of the Constitution in Bankson’s Journal 
follows the printed version of September 28, indicating Congress used it as 
the working text.84 After Congress incorporated the September 28 print as 

 
79 See id. 
80 See id. at 57 n. 27. 
81 See id. at 61–62.  
82 6 THE WRITINGS OF JAMES MADISON 272 (Gaillard Hunt ed., 1906).  
83 McCulloch v. Maryland, 17 U.S. 316, 403 (1819). 
84 See S. DOC. NO. 49, supra note 64, at 58–59. 
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the “correct copy” of the Constitution at the beginning of its first volume of 
laws, official editions of the Constitution for the Government used the print 
as a guide up through the mid-nineteenth century.85 

In this manner, the September 28 McLean printing of the 
Constitution eclipses the hundreds of other prints and manifests as the clear 
Archetype of the United States Constitution. The Continental Congress sent 
the print to the state conventions for ratification in 1787.86 The states so 
ratified it. The Continental Congress appealed to it when referring to the 
Constitution during ratification. The first session of Congress reproduced it 
as the “correct Copy” of the Constitution in 1789—an adjective never again 
used to describe a printing of the document.87 And nearly two centuries later, 
the Senate named it the undisputed Archetype.88 Professor Amar himself, the 
pioneer of the establishment hypothesis, has repeatedly recognized the 
legitimacy of the September 28 print as the Archetype and the Constitution 
sent to the states for ratification.89 

On the fourth page of the Archetype, the Attestation Clause and the 
delegates’ signatures appear below Article VII with only a small space 
serving as separation. In contrast, the resolution of the Federal Convention 
is separated from the signatures by the large heading “IN CONVENTION,” 
which spans the entirety of a column. Similarly, Washington’s letter of 
transmittal and the subsequent resolution of Congress are separated from 
each other and the Federal Convention’s resolution by thick black lines. 

The packet sent by the Federal Convention to Congress containing 
the Constitution also supports the Clause’s inclusion in the legal text. As 
explained above, the secretary of the Federal Convention delivered the 
engrossed copy of the Constitution together with the resolution of the 
Convention and a letter of transmittal signed by Washington to the president 
of the Continental Congress. These texts were more easily distinguished in 
the originally transmitted documents than in the newspapers, partitioned as 
they were by pages of parchment. The engrossed Constitution, enshrined 
today in the National Archives, was neatly limited to four pages. The 
Attestation Clause and the signatures are featured prominently on the fourth 
page amongst portions of Article IV and the totality of Articles V, VI, and 
VII. Proponents of the enactment hypothesis propose we take scissors to this 
section of the fourth page. This Article is not so bold.  

In addition to the Attestation Clause’s inscription on the same page 
as the ubiquitously accepted portions of the Constitution’s legal text, the 

 
85 See id. at 65.  
86 See id. at 56–57. 
87 Akhil R. Amar, Our Forgotten Constitution: A Bicentennial Comment, 97 YALE L.J. 281, 287 
(1987). 
88 S. JOURNAL, 87th Cong., 1st Sess. 484 (1961).  
89 See id. at 281; AMAR, supra note 11, at 68.  
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other documents in the transmitted packet attest to the Clause’s intended 
function. The Federal Convention’s resolution resolved that “the preceding 
Constitution be laid before the United States in Congress assembled.”90 The 
resolution’s reference to the preceding Constitution can only mean the four 
pages of the engrossed Constitution when taken in the context of the packet’s 
delivery. There is no other evident division except by page. There is also no 
indication that “the preceding Constitution” means the four pieces of 
parchment excluding the attestation and signatures. Similarly, Washington’s 
letter of transmittal uses the referential language of “the Constitution, which 
we now present.”91 The packet cleanly divided the documents it transmitted 
by page. The Attestation Clause is on a page which all parties agree includes 
the Constitution.  

However, the discussion of the importance of state ratification above 
negates the need to consider the Framers’ intent. Madison described the 
document transmitted by the Federal Convention as a “dead letter.”92 The 
relevant inquiry is whether the Attestation Clause was ratified. The 
identification of the Archetype, its inclusion of the Attestation Clause as part 
of the Constitution’s text, and the subsequent state ratification of this 
Archetype, implies that it was.  
 

IV. CONCLUSION 
 

Even if the above designation of the Archetype is incorrect, an 
argument for the inclusion of the Attestation Clause and signatures as part of 
the legal text of the Constitution reasonably need only dispute the legitimacy 
of appealing to the state ratifying instruments as the source of this text. 
Nearly every other authorized rendition of the finished Constitution includes 
the Clause and signatures. 

The importance of the Attestation Clause’s inclusion is deceivingly 
immense. The attestation dates the document using the form “in the year of 
our Lord.”93 This express religious reference accounts for most of the 
political relevancy attributed to the Clause. In 2002, the United States Court 
of Appeals for the Ninth Circuit held unconstitutional the statute which 
added the words “under God” to the Pledge of the Allegiance.94 The Senate 
attacked this holding as erroneous and argued that the ruling “would lead to 
the absurd result that the Constitution’s use of the express religious reference 
‘Year of our Lord’ in Article VII violates the First Amendment to the 

 
90 S. DOC. NO. 49, supra note 64, at 19–20. 
91 Id. at 22. 
92 6 THE WRITINGS OF JAMES MADISON, supra note 82, at 272. 
93 U.S. CONST. art. VII, cl. 2. 
94 See Newdow v. U.S. Congress, 328 F.3d 466 (9th Cir. 2002). 
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Constitution . . . .”95 Christian commentaries in the nineteenth century cited 
the phrase as a recognition of the authority of Christ by the people of the 
United States.96 Most arguments against the Constitution’s inclusion of the 
Attestation Clause likewise focus on this dating language. 

Thus, this Article further serves to dispute a popular view in 
academia that the Constitution is a wholly secular document. Indicative of 
this strain of scholarship, Professor William Martin explained, “[i]n keeping 
with their determination to separate religion and government, the framers 
wrote a constitution that was entirely secular.”97 Another professor, Steven 
Keillor, wrote, “[a] ‘remarkably secular’ Convention produced ‘a perfectly 
secular text.’”98 Similar proclamations of an absolutely secular Constitution 
fill church-state scholarship.99 The inclusion of the “year of our Lord” 
verbiage serves to contravene these all-encompassing statements of 
secularity.  

Arguments with less traction than the establishment hypothesis 
discuss how the “year of our Lord” text entered the document, whether the 
Federal Convention delegates voted on it, and why other dates in the 

 
95 An Act to Reaffirm the Reference to One Nation Under God in the Pledge of Allegiance, Pub. L. 
No. 107-293, 116 Stat. 2057. 4.  
96 See, e.g., JASPER ADAMS, THE RELATION OF CHRISTIANITY TO CIVIL GOVERNMENT IN THE UNITED 
STATES: A SERMON, PREACHED IN ST. MICHAEL’S CHURCH, CHARLESTON, FEBRUARY 13TH, 1833, 
BEFORE THE CONVENTION OF PROTESTANT EPISCOPAL CHURCH OF THE DIOCESE OF SOUTH-
CAROLINA  32 (2d ed. 1833) (“The phrase, then, our Lord, making a part of the dating of the 
Constitution when compared with the commencing clause, contains a distinct recognition of the 
authority of Christ, and of course, of his religion by the people of the United States. . . . The date 
of the Constitution is twofold;—it is first dated by the birth of our Lord Jesus Christ; and then by 
the Independence of the United States of America. Any argument which should be supposed to 
prove, that the authority of Christianity is not recognised by the people of the United States in the 
first mode, would equally prove that the Independence of the United States is not recognised by 
them in the second mode. The fact is, that the Advent of Christ and the Independence of the country, 
are the two events in which of all others, we are most interested; the former in common with all 
mankind, and the latter as the Birth of our Nation.”). B. F. Morris references this last sentence of 
Adams’s sermon, seemingly as proof of his proposition that, “The constitution itself affirms its 
Christian character and purpose.” BENJAMIN FRANKLIN MORRIS, CHRISTIAN LIFE AND 
CHARACTER OF THE CIVIL INSTITUTIONS OF THE UNITED STATES, DEVELOPED IN THE OFFICIAL 
AND HISTORICAL ANNALS OF THE REPUBLIC 262 (1864).  
97 WILLIAM MARTIN, WITH GOD ON OUR SIDE: THE RISE OF THE RELIGIOUS RIGHT IN AMERICA 
375 (1996). 
98 STEVEN J. KEILLOR, THIS REBELLIOUS HOUSE: AMERICAN HISTORY & THE TRUTH OF 
CHRISTIANITY 96 (1996). 
99 ROBERT BOSTON, WHY THE RELIGIOUS RIGHT IS WRONG ABOUT SEPARATION OF CHURCH AND 
STATE 6, (2nd ed. 2003) (“The Constitution fashioned in 1787, largely the work of Madison, is a 
secular document.”); BILL PRESS, HOW THE REPUBLICANS STOLE CHRISTMAS: THE REPUBLICAN 
PARTY’S DECLARED MONOPOLY ON RELIGION AND WHAT DEMOCRATS CAN DO TO TAKE IT 
BACK 51 (2005) (“The farsighted Americans who gathered in Philadelphia . . . founded the nation 
on a secular document.”); Brooke Allen, Moral Minority: Our Skeptical Founding Fathers xiv 
(2006) (“The United States of America was a purely secular project. The absence of God in the 
new nation’s Constitution was a highly deliberate, indeed a vital part of that project.”); but see 
MARK DAVID HALL, DID AMERICA HAVE A CHRISTIAN FOUNDING? 21–55 (2019).  



SPRING 2022 THE DARTMOUTH LAW JOURNAL 99 

Spring 2022 THE DARTMOUTH LAW JOURNAL 99 

 

Constitution did not use the same phraseology.100 These inquiries are 
irrelevant to the question addressed in this Article. They relate only to the 
significance ascribed to the phrase and not to its presence in the legal 
Constitution. It is of no matter how the “year of our Lord” flourish entered 
the Constitution, so long as the states ratified it. A similarly interesting 
inquiry exists as to why five state conventions failed to recognize the 
Attestation Clause and signatures as part of the Constitution. The omission, 
however, is not to be attributed legal importance. The purview of this Article 
is confined to the legitimacy of the Attestation Clause and signatures’ 
placement in the Constitution’s legal text. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
100 See, e.g., Seidel, supra note 10. 
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